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PKEFACE. 



This Treatise, which has been writteD for the use of the Student as well 
as for the Practitioner, is an attempt to collect together some of the rules and 
points of practice in regard to the Evidence of Titles, which are of most fre- 
quent occurrence in the Chambers or Offices of the Conveyancer and Soli* 
citor. 

Varioas recent changes in the law have compelled the author to add much 
to the body of the work (originally written many years ago) ; the recent 
additions made, are chiefly founded upon the modern statutes relating to 
real property. The work originated in notes made during the first ten 
years of the author's practice as a conveyancer. Having been written at 
difierent intervals, the general arrangement is, he fears, defective, and not 
only on this, but on other grounds, he hopes for some indulgence from the 
profession. He has, however, endeavoured to make the work practically 
useful, and with that view has sometimes travelled beyond the strict subject 
of evidence, to discuss other points which arise in the consideration of 
Titles. With a view also to practical utility, he has added a form of Ana* 
lysis of an Abstract, in the Appendix — this may be useful to aid the begin- 
ner, but may be abandoned in practice in after years, as it sometimes 
induces a habit of relying too much on memoranda, and too little on the 
memory. 

The author has to acknowledge much assistance from various professional 
friends. To one who is now no more (Mr. John Tyrrell) he feels that he 
is under great obligations, not only as having been a student In his cham- 
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here, but as having benefitted by hia advice and opinions in practice subse- 
quently. From the experience thus gained, the writer has in some 
instances ventured to state with more confidence than he could otherwise 
have done, the rules and practice of the profession. 



10 SerU Strui, UmeolnU Inn^ 
IH Odober, 1843. 
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ABSTRACTS OF TITLE. 



CHAPTER I. 

or ABSTK^OTS OBHERALLT— AND Or VBRirTINO TBI OOHTniTB. 



Thk eridence of titles to real property, as between rendor and purchaser, 
is always written ; consisting either of original legal instruments, or of state- 
ments and proofs reduced to writing. 

The nature of that evidence is shown by an abstract of such of the differ- 
6nt deeds, wills, and other documents, and of such statements of pedigrees, 
rights of ownership and possession, as are supposed to prove or affect the 
right of property. 

These are collected, arranged and set forth, by the rendor, for the infor- 
mation and satisfaction of the purchaser, and the abstract thus made out 
ought to contain not only the substance of the several instruments and prooft 
in support of ^e title, but a statement of all charges, incumbrances, liens, 
and liabilities, to which the property may be subjected, and of which it is 
in any way material for the purchaser to be apprized. 

Thus it is now the duty of the vendor^s solicitor to set forth a statement 
of all judgments subsisting against a vendor ; judgments having become, by 
the 1 &^ 2 Yict. *c. 110, s. 13, a specific charge on almost all kinds r ^o i 
of property, and are not, as formerly, merely a general lien. See l* -* 
2 Sug. v. & P. 381, (lOth edit.) 

The peri^ within which an abstract is to be delivered, and likewise the 
time fixed for completiot) of the contract, are usually specified either in the 
conditions of sale, or in the agreement for purchase ; and it is now settled, 
that if the parties choose to limit themselves to the periods fixed by the 
contract, the time may be made a material point of the agreement ;^ or as it 
is termed, may be of the essence of the contract : even where nothing as to 
the time is mentioned, it naay, fmm the nature of the property which is the 
subject of the contract, be of the essence of the contract— as, for instance, 
where the property sold is held for lives or yeara, or which is of a fluctua« 
ting or transitory nature, or where it is a reveraion or a lease renewable 
under an ecclesiastical body. Doioret v. Rothschild, 1 Sim. db St. 590 ; 
and the cases cited in 1 Sug. V. db P. 414, (10th edit.) And where time 
has not thus been made, or would not from otlier circumstances be deemed. 
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ft material part of the contract, it is competeDt for either party to an agree- 
ment, in which delay is taking place, or is likely to take place, to give notice 
to the other party that he is desirous of bringing the contract to a cooiilasioo, 
and with that view, to limit a reasonable time for completion; and then to 
state in the notice, that if the contract be not completed within that period, it 
will be considered as abandoned. Taylor y. Brown, 2 Beay. 180. Of 
course after such a notice the party giving it must take care that he do not 
himself create any unnecessary delay. And where in regard to the com- 
pletion of a purchase, the time specified by the agreement is fixed as so 
many months, it has been held that calendar, not lunar, months are to be 
r •a 1 intended. Lang v. Qale, 1 M. ^ S. 111. And where 'objections 
^ -^ are to be made within a certain period after delivery of the abstract* 
that period does not begin to run until the time when a perfect abstract is 
delivered. See Hobson v. Bell, 2 Beav. 17. 

The property in the abstract thus prepared, after delivery toHhe purcha- 
ser, is vested in him whilst the eontract is in Jiert, that is, while it is going 
on towards completion, or till it is abandoned or rescinded ; from which time 
either the purchaser is absolutely entitled to the abstract, or it reverts to the 
vendor if the contract be not complete.d. Roberts v. Wyatt, 2 Taunt. 
278. 

Any opinion or obeervations made upon the abstract by the purchaser or 
his counsel relative to the title must be made at his expense. 2 Sug. Y. & 
P. 80, ( 10th edit.) 

But if the contract be avoided, the purchaser may, if he please, retain any 
opinion which he has taken upon the title, or he may erase any observa- 
tions or opinions which have been written upon the abstract, so as to debar 
the vendor from reaping any advantage from them ; Wood v. Court, H. 
Term, 1827, V. C. see post, p. 10 ; unless (as he is entitled to do) he claim 
from the vendor the expenses of such observations or opinions, in which 
case it seems but reasonable that the vendor should have that for which 
he is bound to pay. 

It is desirable that the purchaser, if his contract is completed, should 
carefully preserve not only the abstract itself, but all qoeries and objec- 
tions, with the answere or statements made respecting the title, as after a 
lapse of time, these observations and answers may of themselves be of some 
weight in determining future questions* With a view to this, the observa- 
tions and answere, but more particularly the answere, should be signed by 
the solicitora or parties making them ; and where there is any doabt as to 
r 94 1 ^^^ possession or security of the *deeds, it is advisable to take the 
L- -' precaution of having the abstract itself signed or certified as correct 
by those who examine it with the deeds, and the names of the witnesses 
attesting the execution of the several instruments abstracted should in such 
cases be added, which may eventually render the abstract alone good secon- 
dary evidence of title. Bryant v. Busk, 4 Russ. 2. This will, perhaps, 
suggest to solicitora the impolicy in many cases of cutting up or mutilating 
old abstracts, to form out of them new abstracts, or drafts of abstracts, or 
recitals for drafts of deeds in preparation. The title deeds and other evi- 
dences of title are usually produced for examination with the abstract at the 
office of the vendor's solicitor, or at his agent's office in town ; and accord- 
ing to the present practice the solicitor for the purchaser, if he resides 
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any considerable distance from town, cannot charge his client with the 
expenses of going to Londoiv to inspect the deeds ; he must either send 
a clerk ot employ an agent in town for this purpose. In the case of 
Alsop F. Lord Oxford, 1 Myine & K. 964, the attorney for the purchaser, 
li¥ing in Worcestershire, was not allowed to charge for going to town 
to compare the deeds with the abstract, although he mentioned his inten- 
tion to his client. The Court observed, that he ought to have done more, 
and told his client that it. was not usual for the attorney to go himself on 
such a business, to so great a distance. And it has I believe been decid- 
ed, that a solicitor cannot charge for going to London for the purpose of 
inspecting deeds where he resided sixty miles from town ; yet it would 
seem the importance of the case might justify his attendance even when 
residing at a greater distance, and certainly the charge would be allow- 
ed where he had the client's express authority, the law and the practice 
in this behalf being understood by the client. If any documents cannot be 
^produced at such offices, as, for instance, wher^ the deeds are 1° p «5 -i 
the custody of a mortgagee, or in the hands of some stranger who L *^ 
has entered into a covenant to produce them, the vendor most be at the 
expense of the purchaser's solicitor going from place lo place to compare 
the abstract with the d^eds, and he is not bound to send the abstract to an 
agent in a country towii, in order that he may compare the abstract with the 
deeds. Hughes v. Wynne, 8 Sim. 85. Whether the attorney should go 
himself, or is bound only to send a clerk in such a case, does not appear to 
have been a subject of discussion in this case, but something would probably 
depend upon the importance of the case. So, if reference is required to be 
made to the court rolls of a manor which are deposited with the steward, 
the purchaser's solicitor must send to the place where such documents are, 
the vendor paying the expense of the journey. But this rule is not to be 
extended to public offices where are deposited probates of wills, let'ters of 
administration, inrolments of deeds, and such like documents. 2 Sug. V. 
d> P. 83, (1 0th edit.) The vendor must obtain of these from the proper 
quarter official copies and extracts by which to authenticate his abstract, 
and it is not enough merely to refer the purchaser or his^soAitor to Doctors' 
Commons, the Inrolment Office, the Bankrupt Office, and other offices 
where the instruments may be seen, with an offer to defray the incidental 
fees and expenses. 2 Sug. V. & P. 83, (10th edit.) ; and MS. Opin. of 
Mr. Tyrrell. But in a title where a grant from the crown appeared to be the 
commencement of the title. Sir Edward Sugden thought, up<5n the point 
being submitted to him, that it was not incumbent upon the vendor to do 
more than inform the purchaser where he might see the original grant, 
which of course was abstracted in the firet instance. Cooper v. Emery, 
cited by Mr. Hayes in his *Treatise on Conveyancing, p. 248. j- j.^ -i 
Whether a vendor of copyholds can be required to produce copies of L ^ 
court roll for the verification of the abstract, when he has not any in his own 
possession, or whether he may refer the purchaser to the original court rolls, 
which are the proper muniments of title of every copyholder, seems more 
doubtful. 12 Ad. & Ellis, 48. The better opinion appears to be, that he 
may refer the purchaser to the court rolls themselves, paying the incidental 
expenses to the purchaser, and that he is not bound to procure copies for the 
purchaser. The contract for purchase, or the conditions of sale, however, 
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frequently vary these general rights and rules of practice, and impose moclv 
upon the purchaser which he otherwise would not be compelled to bear. 
There are few things require so much prudence and circumspection as the 
terms or the conditions of a sale by auction, or the form and words of an 
agreement for sale by private contract, the latter of which are fn*quentlj 
prepared in the loosest manner, giving rise to endless questions and disputes. 
Without incurring the expense of a regular investigation of a title prior to a 
sale being made, as recommended by Sir Edward Sugden, the vendor's 
solicitor may by a reference to the title deeds, and particularly by observing 
the points or difficulties raised at the period of a formersale, (if any) easily 
ascertain what are likely to be again raised as difficulties upon the title, and 
guard accordingly against them. Oftentimes an old opinion taken as to the 
title, will contain all that is necessary to be attended to on a resale. 

More circumspection is necessary on the part of a purchaser than is 
usually supposed in making requisitions upon an abstract of title sent for 
inspection and perusal ; for should the purchaser, or his counsel or agent, 
r #7 1 ^^l^if^^i'O'^ ^^^ Tendor more to be produced in evidence than is 
■- -^ ^reasonable or ought to be demanded, he may in a suit for specific 
performance, (although the vendor has wrongfully withheld other evidence 
which ought to be supplied,) be deprived of his costs as against the vendor, 
which would otherwise have been allowed him. Newall v. Smith, 1 J. db 
W. 263. This is perhaps worth noticing, as it is not an uncommon mistake 
with a purchaser or his legal advisers, to suppose that no possible disadvan- 
tage can accrue from making too many requisitions. 
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07 TBI .TTTLI TO BE PBODUCBD. 



The question which we now propose to discuss, as introductory to the 
main object of the present treatise, is what, kind of title every vendor is 
bound to produce for the satisfaction of a purchaser, to which will afterwards 
be added some suggestions respecting the investigation of a title on behalf of 

a purchaser. 

It is always presumed, when a sale is made, that the vendor, in the 
absence of any stipulation to the contrary, undertakes to make out a good 
title to what he sells, i. e. a marketable title, good both at law and in equity. 
If any doubt, therefore exist as to the soundness of the vendor's title, it is 
always prudent to make such stipulations as may cover or meet the appre- 
hended difficulty, by the contract or conditions of sale ; for a purchaser's 
right to a good title will not be narrowed, unless it be clearly intended and 
expressed to be so. Taylor v. Martindale, 1 Yo. & Col. N. S. 658. A 
purchaser is to run no risk. A court of equity, in the absence of all agree- 
ment, never forces an unmarketable title on a purchaser, and never compels 
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ft poicbaser to accept a title depending upon words which are too doabtful 
to be settled without litigation. See instances, with cases referred to, of 
what are considered doubtful titles, 2 Sugd. V. db P. 176 (10th edit.) ; and 
see Sloper v. Fish, 2 Ves. db Bea. 149. See also Howarth and others v. 
Smith, 6 Sim. 161, where seYeral other cases are noticed. The title to be 
perfect must extend to show the right of property and present possession to 
be Tested in *the vendor, or in some person on his behalf. The _ ^^J 
estate need not be actually vested in the vendor or in his trustees at L J 
tbe time of sale ; it is sufficient if it appear that upon some act being done 
by the vendor, or on his behalf, he will be enabled to make a good title and 
to convey. Whether the vendor be compellable or not, where many incum- 
brances or trust estates are outstanding, to vest such interest or estates in 
himself, in order that he may make a direct and simple conveyance to the 
purchaser, has sometimes been a question, but this is seldom insisted on in 
practice ; although where a purchaser would be put to much expense on 
this account, he may no doubt be relieved from it by such an arrangement 
being insisted upon prior to taking his conveyance. See the cases cited in 
2 Sugd. V. db P. 465 (10th edit.V, and see Reeves v. Gill, 1 Beav. 375, 
where it was held that an intendea lessee could not insist upon the intended 
landlord vesting every interest in himself prior to granting a lease. This 
point is a matter of some importance, where covenants are to be entered 
into which ought to run with the land, since they can only be taken as cov- 
enants in gross, and cannot run with the land, where the vendor or the party 
covenanting has but an equitable or imperfect estate in the property. See 
Webb V. Russell, 3 T. R. 393 ; ibid. 678. See also note to 6 Byth. Prec. 
281 (edit, by Parkyn db Stewart.) Formerly it was not desirable to have 
the legal estate vested in the vendor prior to the conveyance made to the 
purchaser, for under the old law it might have happened that judgments 
woald in many cases have attached by the adoption of such a course upoti 
the estate, when once vested in him, from which the property might other- 
wise have been held discharged. But now since the act 1 & 2 Vict. c. 1 10, 
judgments are made to affect as well the equitable as the legal ownership. 
See poet. Chapter XIV. 

*The title must also embrace the entire estate or interest sold, ^.^ ^ 
and that, free from incumbrances ; but tithes, quit rents, and land L -< 
tax are not included under the term incumbrances, being the common lia- 
bilities or burdens to which almostall lands are presumed to be subject. In 
general a purchaser is not compellable to accept of an indemnity as to 
the title, although in some cases he may be compelled to take an indem- 
nity against a pre-existing charge, such as a small rent-charge, an equiva- 
lent security by distress or otherwise being given on other estates ; see 
the decision in Halsey v. Grant, 13 Ves. 81,' and what is said by Lord 
Eldon in Wood v. Bernal, 19 Ves. 221 ; but it is apprehended that where 
an indemnity is or ought to be given, it must be a substantial and available 
security, likely to continue as long as the insecurity or doubt, against 
which it is intended to provide, may exist. A mere personal indemnity 
by bond or covenant would not (except in some trifling or peculiar case) 
be deemed suflicient by the Court. Lord Eldon, however, says, in Bal. 
manno v. Lumley, 1 Ves. db B. 225, that he did not apprehend the Court 
could compel a purchaser to take an indemnity or the venddr to give it. 
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Bee also Fildes v. Hooker, 8 Mad. lOO* It ie more freqaentlj a qoestion 
whether iq particular cases a sale may not be carried into efl&ct with a 
compensation to the purchaser for some deficiency, as we shall see here- 
after. 

A purchaser is in strictness entitled to hare what he contracts for ; and 
if he cannot hare that, the old rule of law formerly was, that he should not 
be bound to take something else in lieu of it. But modem Courts of Equity 
hare Taried very far from this salutary and reasonable rule, farther perhaps 
in some cases than they would be prevailed upon to go again ; as for instance 
r*ll 1 ^'^ ^^^ ^^'^ known case of Shirley v. Davis, cited 6 Yes. 678; 
L -> 8. C. •! B. C. C. 440, where the purchaser bought an estate, 
expecting, under the representation made, that the land was in Elssez, and 
that he should be a freeholder of that county, whereas it proved that the 
property was in Kent, and that he would be liable to be made a choich* 
warden of Greenwich ; but the purchaser was kept to his bargain. Also 
in the case where a house with a wharf was purchased, the wharf being 
the principal object of the purchase, but the vendor failing to make out a 
title to the wharf, the purchaser was still compelled to take the house with- 
out it. This case is remarked upon in 1 Cox, 61, where Lord Thurlow 
seems to intimate that he would not have gone so far as to enforce such a 
contract ; and Lord Brougham, when Chancellor, expressed his surprise at 
cases having been carried so far, and thought that if such was the law, it 
was not generally known in Westminster Hall. Deficiencies may exist 
either by reason of charges or incumbrances upon an estate, or by reason 
of the quantity of interest, or extent or quality of the property not answer- 
ing the terms of the contract under which it was sold. Any defect in 
point of estate, as for instance that the legal estate was outstanding in 
parties unknown, or in persons who refused to convey, although they had 
no beneficial interest, or the existence of any other defect which would 
deprive the owner of his legal right or remedy, is usually not considered 
by the courts as a subject of compensation. But in the case of Hanbory 
T. Lichfield, 2 Mylne db K. 633, a contract for a lease of thirty-one years 
was upheld, although the power of the vendor only extended to make a 
lease for twenty-one years, with a covenant to renew ; a compensation was 
directed to be made for the difference in value between the legal term of 
thirty-one years and a legal term of twenty-one years, with only a covenant 
r *\2 1 ^^^^^ ^^^ ^^^ other ten years. Quit rents are *regarded as inci- 
>- -* dents of tenure ; and it has been decided, that quit rents are sub- 
jects of compensation, probably as being such. Esdaile v. Stephenson, 1 
Sim. & Stu. 122. Perhaps rent-charges, where small, may also be con- 
sidered as the subjects of compensation ; but where the rent to which the 
property is subject is only a part of another and a larger rent issuing out 
of a more extensive property, such a rent can never be made the subject 
of compensation, and such an estate cannot be forced upon a purchaser, 
unless some valid apportionment of the rent can be shown, which could 
only be efiected by a jury or by both landlord and tenant concurring in an 
arrangement, or some act from which an apportionment can be clearly ' 
inferred. Bliss v. Collins, 5 Barn* & Aid. 876 ; Barnwell v. Harris, 1 
Taunt. 430. But these rules do not of course apply, and no objection can 
be made where by the conditions of sale or the contract, an indemnity is 
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held oat to the porchaser ; and where aa indemnity is so originally ofiered 
by a yendor, and the contract or conditions state that all other interested 
parties are concurring in the arrangement, the vendor cannot, in order to 
make that indemnity the most effectual, be compelled either to get the con- 
currence of other parties, or to obtain an act of parliament. Casamajor v. 
Strode, 2 Swanst. 347 ; Walter t. Maonde, 1 Jac. & W« 181. Where an 
entire estate is charged with a perpetual annuity to a curate, it may be 
considered a sufficient indemnity to several purchasers of the estate sold in 
lots, that one of the lots is charged with an equivalent rent to trustees, in 
order to indemnify the several other purchasers, with a covenant added to 
indemnify them against the perpetual annuity, Casamajor v. Strode, 
Jacob, 630. 

With respect to land which had been contracted to be sold tithe free, it 
has been decided, that a purchaser cannot *be compelled to take it ^ |»« „ ^ 
with a compensation if not tithe free, or at least if not liable to a I- -^ 
modus or money payment in lieu of tithes ; Ker v. Clobery, stated in 
Sugden, 1 V. & P. 521, (10th edit.) ; although in one case a purchaser 
was compelled to take an estate described to be tithe free, which it turned 
out was liable to an annual payment of 14/. in money; a very diflerent 
thing, certainly, from being chargeable with tithe, and being capable of 
compensation (which in that case was accordingly directed.) Houghland 
T. Norris, 1 Cox, 59. Lord Eldon, too, in a subsequent case, held that the 
principle laid down by him in Ker v. Clobery, did not apply when the 
particulars of sale stated that «• about thirty*two acres of the estate were 
tithe free," and the conditions of sale also stated that errors of description 
should not vitiate the sale : the whole estate sold being 140 acres. Binks 
T. Lord Rokeley, 2 Swanst. 222. However, the general rule was very 
clearly laid down by Lord Lyndhurst, in the late case of Smith v. Tolcher, 
4 Russ. 302, where he says, in opposition to prior authority the other way, 
•« It may be said to be now settled, that a man who agrees to purchase a 
landed estate which is described to be tithe free, shall not be compelled to 
complete his purchase, if it turn out that the land is subject to tithe ; it 
being considered as a general rule, that the right to the tithe is so material 
to the enjoyment of the land, as to have formed the inducement to the 
purchase. Where, however, an estate is sold, the land tax being untruly 
stated to have been redeemed, the contract would no doubt be enforced 
against the purchaser, upon the vendor making him a compensation. So 
likewise where, either by the vendor or his agents, a wilful misrepresenta- 
tion is made as to the nature, quantity or quality of the estate sold, the con« 
tract may, at the option of the purchaser, be carried into ef!ect with a com- 
pensation, *or rescinded. Lord Townsend v. Granger, referred to 2 . ^^ . ^ 
Sim. 436. And where a property is described in the particulars to L. J 
be of a certain annual rent, as for instance 55/. per annum, and it turns out 
to be only 40/., if the purchaser buys, relying upon such a description, he 
will be allowed compensation out of his purchase-money, provided the 
rental be found to be of a less amount than that stated. Cann v. Cann, 8 
Sim. 447. Where an estate is liable to certain specific payments, which 
are not mentioned in the particulars or agreement for sale, although many 
of the charges or liabilities are so jnentioned, if there be no fraud apparent, 
and enough is stated to put the purchaser on inquiry, no compensation will 
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be allowed in respect of the specific pnyments, or taxes, to which the pro- 
perty may be liable* although the purchaser was in ignorance of such 
liabiliiies. Barraud t. Archer, 2 Sim. 483. In case of misdescriptioo of 
quantity either in adineasurenient or in estate or interest, as also in quality, 
there are many decisions showing that trifling inaccuracies will be adjusted 
by Courts of Ek^uity with a compensation. Calcraft v* Roebuck, 1 Ves. 
jun. t^4 ; Calrerley v. Williams, 1 Yes. jun. 310 ; Drew ▼. Hanson, 6 Yes* 
675. But where there is a large discrepancy, such as where nine-sixteenth 
parts of a mill only can be conveyed by a vendor who has contracted to sell 
the entirety, specific performance will not be decreed. See Wheatley r. 
Slade, 4 Sim. 126 ; and see the notes to Yes. jun. by Mr. Hovenden on 
Hill V. Buckley, 17 Yes. 394, and the references there. Where tho 
description of land was in general words, as containing by estimation forty- 
one acres, be the same more or less, although the estate was found to con»- 
prise only thirty-five acres, no compensation was allowed to the purchaser* 
Winch V. Winchester, 1 Yes. & Bea. 375. Whore conditions of sale state« 
r *1fi1 ^^^ ^^ ^^^ property is misdescribed, *an equivalent shall be given 
I- -'or taken, as the case may be, and the description is that the property 
contains a specific quantity (perhaps 100 acres,) but concludes in the terms 
above-mentioned, viz., •« more or less,'* no decision seems yet to have deter- 
mined whether a small quantity in such a case, as, for instance, two or three 
acres in 100 acres, or thereabouts, shall be allowed for, or taken into con* 
sideration, so as to admit a claim for compensation to be made for such 
variation. Where the description of property was, as containing 849 acres, 
more or less, but that any excess or deficiency in admeasurement should 
not vitiate the contract, and it turned out that the acres were customary 
acres, and contained only two-thirds of a statute acre, it was held by Lord 
Eldon, that so great a deficiency could not be covered by such a clause, and 
that the purchaser was not bound to complete the contract. Portman v. 
Mill, 2 Russ. 570. Probably a small variation between the actual admea- 
surement and the description in the particulars, may be good ground for 
claiming an allowance where the words •» more or less" do not occur, under 
the above clause, which is now uniformly inserted in all conditions of sale. 
A purchaser will not be compelled to take long leaseholds for freehold 
property, nor copyholds for freehold, with a compensation ; Drewe v. 
Corp, 9 Yes. 368; Hick v. Phillips, Precedents in Chancery, 575; nor 
will the contract be enforced against a purchaser with a compensation, 
where the difierence in quantity amounts to six parts out of seven ; Dalby 
V. Pallen, 3 Sim. 29 ; 1 Russ. ^ Mylne, 296 ; nor, as it seems, where it 
amounts to half the estate purchased ; Rofiey v. Shallcross, 4 Madd. 227 ; 
nor even where the part to which a title cannot be made is very small, if 
that part be material to the enjoyment of the rest of the property purchased. 
See Knatchbull v. Grueber, 1 Madd. 153 ; affirmed 3 Mer. 124. Where 
- 4^. g-. the •property is sold in lots, and one part is not complicated or 
I- -^ entangled with the rest, specific performance as to such part, with 
a compensation, will be decreed, although a title to the remainder cannot 
be made out. Poole v. Shergood, 2 B. C. C. 118. But if the part to 
which the title is not made out is material to the enjoyment of the rest, it 
seems to be otherwise. This was one of the questions in the case of Cas* 
amajor v. Strode, 2 Mylne & Keen, 722, in which it was sought by motion 
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to let a purchaser ofl* from his contract for one lot, in consequence of the 
title to another lot being defective. The Lord Chancellor very clearly 
stated what ia the law on qaestions of this kind, and concluded as follows :— 
M That in determining whether a purchaser who fails to obtain a good title 
to one lot, shall be let oflTfrom his contract for another, the whole circum- 
stances may be examined, in order to prove that the two contracts are one* 
by showing that the two parcels are complicated together, and that upon 
the whole transaction the Court will determine, as a jury would, the ques* 
tion, did or did not the party purchase the one with reference to the other ; 
would he or would he not have taken the one, had he not reckoned upon 
also having the other. The objection may be raised by being put directly 
in issue, or it may be raised before the master, according to the nature of 
the suit, but it cannot be raised and disposed of upon motion.'* 

The genera] rule is, that when a party gets substantially that which he 

contracts for, any small difierence may be remedied by compensation, but 

not if there be wilful misrepresentation. 1 Sugd. V. db P. 59 (10th edit.) 

Ctuestions as to the repairs of a house, and the bad state of cultivation oi 

some meadow land, may be remedied by compensation. Dyer v. Har* 

grave, 10 Yes. 505. Although plain and palpable defects shall not be 

matters of ^compensation, as, for instance, a footway running round p «tm-i 

a field, of which the purchaser is ignorant, but which was evident ^ J 

to common observation. Oldfield v. Round, 5 Yes. 608. And where 

lands were described in quantity as fourteen acres, and in quality as un* 

commonly rich water meadow, and it was proved that twelve acres only^ 

were capable of irrigation, and that those twelve were but imperfectly 

watered, it was decided by Lord Lynd hurst, upon appeal from the Yice- 

Chancellor, that as to the two acres the defect in quality ought to be the 

subject of compensation, but that the misdescription of the whole was not 

such as to be sufficient to avoid the contract ; Scott v. Hanson, 1 Russ. db 

Myl. 128 ; but where there is a particular representation that lands lie in 

a ring fence, which turns out to be false, it seems doubtful whether it be 

possible to form any pecuniary estimate of the compensation which ought 

to be awarded, and therefore the purchaser might perhaps resist a bill for a 

specific performance, unless, as in the case of E>yer v. Hargrave, 10 Yes. 

505, it should be proved that he must have been aware of the situation of 

the land, and could not have relied on the description. Such a misdescrip* 

tion, being an object of the senses, would, except in a strong case, be a 

doubtful ground for avoiding a contract. See Knatchbull v. Grueber, 3 

Mer. 145. Even where the common clause may have been inserted in 

conditions of sale, that an error in the description shall not vitiate the sale, 

this will never afiR)rd ground for compelling a purchaser to complete his 

contract, if the vendor has intentionally given a wrong description, design* 

edly to mislead. Deverel v. Bolton, 18 Yes. 50? ; Clermont v. Tasburgh, 

1 J. & W. 112; Stewart v. AHiston, 1 Mer. 26; and see the case of 

Small V. Alt wood, 1 Yo. 407 ; 3 Y. & Col. 105 ; and the cases there 

cited. 

♦Under the term purchaser, the law generally includes a mort- r#jQ-i 
S^'^ee^ and also a lessee, to the extent of their respective interests ; L J 
to that extent they are purchasers ; but the rules of law and the evidence of 
title,asthey relate to a lessee, are very diflTerent from the rules and the evidence 
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relating to a poichaser in the common acceptation of the ten&t as likewise 
to a mortgagee ; but the title and evidence oaually required on behalf of a 
purchaser and a mortgagee are nearly similar. Some books indeed have 
stated that a purchaser, commonly so called, should require the strictest 
evidence of title, because all his interest depends upon his power of making 
out a strict title on a future sale ; and that a mortgagee, seldom advancing 
money to the full value of the estate, may well dispense with the most 
complete evidence of tiile, as an imperfect title might probably fetch the 
amount of his advances. Others say that, as a mortgagee can never gain 
any thing beyond the amount of the money lent, he ought to run no risk of 
losing that, not even the slightest ; that a purchaser takes the estate for 
better and for worse, and therefore, rather than reject a title for want of suffi- 
cient evidence, he may be sometimes advised to take it, and speculate for a 
rise in value. 

If any difierence is to be made between the evidence required upon 
a purchase and that required upon a mortgage, it is rather in respect of the 
extent than the nature of that evidence. A mortgagee should be satisOed 
that the estate can never be lost, although the state of the title may not be 
so perfect as to bring the highest possible price ; and he should lend his 
money with reference to that value. A purchaser, on the contrary, may 
be less scrupulous in looking at the absolute certainty or perfection of the 
title, if he buys with a chance of a rise in the value of the estate ; he is 
r*10l ^^^^ ^^ ^ speculator than a mortgagee, *and should accommodate 
L -^ his bidding to the probable chances of successful gain, and he 
may look upon the state of the title as a part of his adventure. But 
it is quite clear that if a purchaser give to the outside of the value of 
the estate, upon the presumption that the estate can be at any time again 
sold, he ought to have a perfect title in every respect ; and if the mort- 
gagee lend, as is usual, to the amount of two-thirds or three-fourths of the 
value of the property, he ought to be sure that any defect in evidence shall 
never aflect the holding of the estate, and shall never very materially depre* 
ciate the value of it in the market, although a slight diminution in value is 
not so much to be regarded by him. Thus a mortgagee may not be very 
anxious to ascertain whether an estate foe tithe free or subject to tithe, or a 
tithe rent charge, which to a purchaser would be a matter of extreme im- 
portance. 

In the event of a purchase being abandoned by the purchaser, in conse- 
quence of the vendor^s inability to make a good title, the purchaser may 
recover from the vendor the expenses which he has fairly incurred in the 
investigation of the title, including, it is presumed, any reasonable fee paid 
to counsel for advice as to the title, and the plaintiff should declare specially 
on the contract. Camfield v. Gilbert, 4 Esp. 221 ; Hopkins v. Qrazebrook, 
6 B. db C. 31 ; 2 Sug. V. & P. 48, (10th ed.) and cases in the appendix. 
See also The Attorney-General v. Corporation of Newark, 8 Sim. 71. In 
the late case of Hodges v. Earl of Lichfield, I Bing. N. C. 492, the ques- 
tion whether fees paid to counsel for advising upon the title were recover- 
able by the purchaser from the vendor, where the latter was unable to make 
out a title, was not raised. The expense of journeys to compare the deeds 
with the abstract, and the expenses of searching for judgments were, how- 
ever, both allowed to the purchaser in that case. The following questions 
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*were also referred to the Court, being several claims made by the p«ooi 
parchaser against the Tendor, viz. expenses incarred by the pur- L i 
chaser prior to the execution of the contract, including a survey of the 
estate, which the Court decided could not be allowed. The expenses of 
preparing a conveyance and counsel's fees thereon were, under the circum- 
stances of the case, abandoned as a claim by the purchaser ; and a claim 
for interest on part of the purchase money, which had been in the vendor's 
hands, was allowed as a reasonable demand. The latter claim was also 
allowed against a vendor, where the deposit had been in the hands of 
the auctioneer, the title proving unmarketable* Farquhar v. Farley, 7 
Taunt. 592. 

Where a vendor, has failed to produce a good title, or has otherwise pre* 
vented himself from perform rag his part of the contract, as by selling again 
to another, or any such act, it is not necessary for the purchaser to tender a 
conveyance. Lowndes v. Bray, 1 Sog. V. db P. 377, (10th ed.) ; Knight 
V. Crockford, 1 £sp. 190. 

The courts in which questions of title most frequently arise are courts of 
equity, usually upon bills filed for specific performance of the contract. But 
courts of law sometimes decide the same points upon actions brought either 
to recover back the deposit, or for damages for the loss of the bargain ; and 
upon these occasions courts of common law have collateraly inquired 
whether the title be good in equity as well as at law. Maberly v. Robins, 

5 Taunt. 625 ; Elliott v. Edwards, 8 Bos. & P. 181 ; Curling v. Shuttle- 
worth, 6 Bing. 183 ; Wilde v. Fort, 4 Taunt. 334. But the practice seems 
to be not settled. See AUpass v. Watkins, 8 T. R. 516 ; Romiily v. James, 

6 Taunt. 274 ; S. C. 1 Marsh. 600 ; Rex v. Toddington, 1 B. & A. 560. 
In Boyman v. Glutch,7 Bing. 392, also in Willett v. Clarke, 10 Price, 207, 
the doctrine, that in courts of law *equitable objections would be r-M-i-i 
considered, seems to be denied by some of the judges. See also 2 1- •* 
Phil, on Evidence, 101 ; 2 Sug. Y. & P. 201, lOih edit. If the author 
might hazard an opinion where there appear to be conflicting authorities, 
he should say that the opinion of C. J. Tindal, supported by those of Mr. 
J. Park and Mr. J. Burrough, in the case of Curling v. Shuttle worth, 6 
Bing. 133, was the more expedient and rational rule to be followed, namely, 
that where upon a sal6 there is such doubt upon the vendor's title, as to 
render it probable that the purchaser's right may become a matter of inves- 
tigation, the Court will not compel him to complete the purchase ; and the 
chief justice in that case adds, » supposing the power to have been only 
suspended, there may be a candid doubt how that suspension may be con- 
sidered to operate in a court of equity ; and if there be a reasonable degree 
of doubt, this Court will not expect the purchaser to proceed ;" and Mr. J.. 
Park says, « I am of the same opinion ; we ought not to drive parties into 
courts of equity ;" and Mr. J. Burrough says, «• Asto the principal question, 
if there be reasonable doubt as to a title, we cannot compel a party to take 
it. Here there is not only a doubt, but in my opinion the power is gone 
by.'' It has for some time past been the practice in courts of equity to 
grant, to either the vendor or purchaser applying for it, a reference to the 
master to inquire whether a good title could be made, where the parties 
differ about the title, and about that only. This can be done upon bill and 
answer. If, however, there be any other question than that relative to the 
title at issue between the parties, the Court will refuse to allow of this sum- 
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mary juriadiction for deciding the malien io diapole ; eee Briscoe t. Brett, 
2 Yes. db B. 377 ; and see the cases collected on this head in 1 Swanst. 
551 ; but the Court requires that such other matter should be aomethiog 
«o2 1 *8Q^^'^^i<^^ ^^^ ^^ added colourably, t. e, merely for the sake of 
L J getting rid of the motion for reference. Boehro t. Wood, 1 J. A 
W. 410. Upon a reference to the master as to a title by the Court, which 
can be made before decree, or perhaps before answer, in cases where no 
other matters are in dispute, (see BIyth t. Elmhurst, 1 Yes. db Bea. 1 ; 
Matthews v. Dana, 8 Mad. 470 ; Paton t. Rogers, 1 Yes. & Bea. 353 ;) 
and after a decree in any case where the title is disputed, and where the 
defendant requires a reference, the evidence necessarily is in its nature more 
strict than that which a conveyancer requires ; and this seems to account 
for purchasers demanding such a reference, even although they may not be 
able to state any objection to the title as it appears originally upon the 
abstract. For upon reference to the Master, a vendor may be compelled to 
produce all the papers and documents in his possession or power, which a 
purchaser could in no other way insist upon seeing, and from which inspec- 
tion reasonable and solid objections to the title may be made. The verifi- 
cation, too, of the abstract proceeds .upon affidavits which are judicially 
made, and therefore of more weight than formerly when voluntary affidavits 
were without authority ; besides which they are required upon every point 
of uncertainty. But a defendant by his answer may waive this right to a 
reference, and consent to the matterbeing decided by the Court. Jenkins v. 
Hiles, 6 Yes. 663. 

It may be observed here generally that the rules of evidence relating to 
conveyancing, and the proving a title between vendor and purchaser, are 
Tery different from the strict rules of evidence laid down by the courts as 
between party and party in a suit, so that a purchaser may often be com. 
pelled to complete a contract upon evidence which would not enable him to 
recover the estate in an adverse suit against a hostile party in possession* 
•oQ 1 ^'^hus, for instance, in matters out of Court, letters of administration 
L -* are generally admitted as evidence of death and intestacy, while, in 
Court, they are held not to be even primA facie evidence of those facts ; see 
Moons V. De Bernales, 1 Buss. 306 ; nor are they allowed as conclusive 
evidence of the fact who is the testator's sole next of kin. Barrs v. Jackson, 
1 Yo. db Col. N. 8. 585. Certificates too, signed by the parish clergyman, 
are universally received in evidence to prove births, marriages, and burials ; 
while the Courts always require examined extracts to be sworn to. So it is 
with regard to extracts, copies, or certificates, from awards and other instru* 
ments. Extracts or certificates from ancient land tax or parish books, are 
very commonly adduced as evidence of seisin, which in Court would not 
be deemed sufficient ; in Court the copy or extract must be sworn to as cor- 
rect, or the books themselves are required to be produced. 

The practice of the profession has sanctioned the admissibility of this 
kind of evidence, and the courts have confirmed the practice. In cases of 
conveyancing which arise in Court, and also in cases before the Mastera in 
Chancery upon a reference as to title, the Courts themselves recognize and 
adopt these rules of practice. It is not however always easy to determine 
what the rules of practice are, there being many cases, which have never 
come under judicial observation, and it therefore is impossible to say that 
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the practiee is in all cases settled. In so numerous and unconnected a body 
as that of conveyancers, without any one authorised to take the lead, or to 
decide upon conflicting opinions, differences in practice, as well as in theory, 
must constantly occur. And all that any writer on the subject can attempt, 
is to collect and lay down those rules which are clearly established, and to 
state, as far as his experience will allow, the variations *and differ- . ^^ . ^ 
ences which occur upon other points within his knowledge. ^ -* 

Before an abstract is delivered, but more especially after it is delivered, 
and while the title is under consideration, the prudent purchaser will be 
careful that he do not by any correspondence with the vendor, or by taking 
possession of the property, or by exercising ownership over it, or by any 
other act, waive any objection to the title which may exist ; and, on this 
subject, the solicitor*s caution is often very necessary to be given to his 
client. Although it is now well settled, as we have before stated, that time 
may be made of the essence of the contract, Hudson v. Bart ram, 3 Mad. 
440, and Hipwell v. Knight, 1 Y. & Col, 417, yet still the parties or either 
of them may by their acts waive that portion of the agreement as they may 
any other stipulation. Therefore if, after the lime fixed for completion, 
either party proceed with the treaty, or if a correspondence between the 
parties takes place, they may be held to have waived the stipulation as to 
time. See Boehm v. Wood, 1 J. & W. 420. Many are inclined to think 
that by obtaining possession of the property, where there is likely to be any 
contest, they gain an advantage over their opponent ; but, however posses- 
sion may aid those who have the actual right of property, the .taking pos- 
session often works very disadvantageously to those who are bargaining for 
the right of property, and particularly in cases where they wish their 
bargain to be concluded only in the event of their obtaining a good title. 
Generally speaking, taking possession is a waiver of objection to the title, 
unless specially taken, as it ought to be, without prejudice to any right. 
Burnell v. Brown, 1 J. & W. 168. But that it is not always to be considered 
as a waiver of title appears from Burroughs v. Oakley, 3 Swanst, 169. 

*The tenure of the land of which the title is to be investigated, is |.«o«r •■ 
a primary and important point to be determined. In every case, t. J 
primd/acie^ all landed property, with the exception of that lying in Kent, 
is to be regarded as freehold of inheritance in fee simple, or common socage 
land : that in Kent is always considered gavelkind, unless the contrary be 
shown, and in copyholds the tenure varies according to tlie custom. Upon 
the tenure and the particular interest in the land depends the nature of the 
title to be deduced, consequently every title must vary according to the 
nature of the property and other circumstances. 
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[•26] •CHAPTER III. 

BULSf OF XYIDBKCB IN RBGABD TO THB COlOIBKCBXBirr OF TJTLMB, 



Thbrb are some general rules applicable to all titles, which it will sare 
repetition to refer to at once, and under one head ; particular titles mast 
be separately and specially noticed. 

It has, until lately, always been considered a fundamental general rale, 
and notwithstanding the enactments of the late Statute of Limitations, 3 db 
4 Will. 4, c. 27, it is with the majority of the profession still a general role, 
that the evidence of every title should be commenced at least sixty years 
back, and in some cases even earlier than this. For although, under the 
old law, the time of sixty years was adopted as the limit within which suits 
and actions must be brought, yet that could scarcely be the chief or only 
reason for that period being fixed as the foundation for a title, but rather as 
having reference to the duration of human life. Upon this subject some- 
thing more is added, in speaking of the Statutes of Limitations, post. Chap, 
X. 

It is not indeed necessary that there should always be deeds or wills 
affecting the property in question during the period for which a title is 
required to be shown. Possession of itself is a sufficient title, and, could it 
always be clearly shown to have been undisturbed, would no doubt be the 
best of titles. In Cottreli y. Watkins, 1 Bcav. 365, the Master of the Rolls 
r *27 1 ^^^^* ^^ reference to this subject, •«« I am perfectly satisfied that 
^ -I there are good titles in which the origin cannot be shown by any 
deed or will ; but then you must show something that is satisfactory to the 
mind of the Court, that there has been such a long uninterrupted posses- 
sion, enjoyment and dealing with the property, as to afibrd a reasonable 
presumption that there is an absolute title in fee simple." In this case forty 
years was not considered a sufficiently long period from which a good title 
might be inferred. In general a title, where no deeds exist, should be 
rigidly inquired into and strictly proved, as being a title of the most suspi- 
cious nature, even accompanied with some evidence of possession, because 
it is impossible to show that possession has never been disturbed. Of this 
kind are titles which depend wholly on pedigrees. 

It is a matter of some importance to decide with what document a title 
should commence. The practitioner should be cautious not to carry his title 
too far back, as well as not to begin, at too recent a period. A purchase 
deed or a marriage settlement sixty years old, is usually considered one of 
the best roots of a title ; but sometimes where recitals of other deeds occur, 
in these the title cannot be considered perfectly satisfactory without the 
production of the earlier recited deeds ; unless indeed the instrument con- 
taining the recital be considerably more than sixty years old ; and in every 
case something depends of course on the nature of the recital. A will, 
mortgage, or subsisting lease, are not considered satisfactory, as the founda- 
tion or commencement of a title, unless they bear date much beyond the 
period of sixty years back. They ought to be preceded by some document 
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or eWdenee showing tbat thd testator, the mortgagor, or lessor, were re- 
spectiFely in possession, and bad .the power which they assumed to exercise 
of devising, ^mortgaging or leasing the estate. For this purpose, ,„. ^ 
reference must he had to such documents as will be enumerated ^ '^ 
hereafter ; for instance, old expired leases, and rentals, old maps, plans or 
surreys of the estate, old terriers, books of assessment to the land-tax (the 
early land-tax assessments being now sufficiently old to allow of this refer- 
ence], assessments to the -parish rates, extracts from inclosure awards, affi- 
darits or declarations in writing (under the 5 & 6 Will. 4, c. 62) of old 
persons, and recitals in very old deeds showing rights of property or acts of 
ownerabip, and other similar evidence. A title should never begin with 
any instrument within sixty yeara which requires a reference to some 
earlier document, or from which some prior charge or some particular limi- 
tation inconsistent with the right of property or the right of possession may 
be presumed to have existed. Thus a surrender or release from a mortgage 
debt or a jBConveyance is always objectionable ; and for the same reason aa 
appointment in punnance of a power, ought never to form the commence- 
ment of a title. It should be shown firet what the power was, how it waa 
created, and how to be exercised. A recital in any instrument of course 
refers the reader back to the document recited, and in this respect a schedule 
of deeds attached to a deed of covenant often gives a reference to earlier 
documents than those abstracted. This circumstance suggests the precau- 
tion, in some cases, of having two or more deeds of covenant for the produc- 
tion of title deeds, so that the earlier one may be subsequently kept out of 
sight. 

Where an estate has been held in joint tenancy, in common, or in coparcen- 
ary, a^mrtition is not sufficient to form the commencement of the title, unless 
it be very old. Inquiry must be made into the nature of the prior- tenancy, 
and the rights of all interested in that partition must be ^ascertained, ^^ ^ 
in order to show that the deed itself was properly made, and that the ^ -^ 
share of the party selling is not liable to be disputed, or entered upon, or sub- 
ject to any rent or claim by other interested parties. This is however now 
less necessary in consequence of the change in the law. It was formerly the 
old rule of law, that an encroachment by one coparcener or other co-tenant 
upon the shares of the other, in the division of the property, did not amount 
to an adverse possession in the party making such encroachment. But this 
rule is now altered by the 3 db 4 Will. 4, c. 27, s. 12, which declares «« that 
when any one or more of several persons entitled to any land or rent as 
coparcenera, joint tenants, or tenants in common, shall have been in posses- 
sion or receipt of the entirety, or more than his or their undivided share or 
shares, of such land, or of the profits thereof, or of such rent, for his or their 
own benefit, or for the benefit of any person or pereons other than the per- 
son or persons entitled to the other share or shares of the same land or rent, 
such possession or receipt shall not be deemed to have been the possession 
or receipt of or by such last-mentioned person or pereons, or any of them.'* 
It is likewise always possible that the rightful share may be more or less 
than is represented. See Co. Litt. 174 b, note (C) in the edit, by Thomas. 
A recovery or a fine is not a proper instrument with which to commence a 
title, because it always induces an inquiry what estate or interest was to be 
barred by such an assurance, and it should of course appear that every 

OCTOBBR, 1847. 
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recofeiy or fine opented in the waj to which it was intended to opeiale, 
namely, to confirm and not to defeat the title of those levying or su&ring it. 

It seems almost needless to say that leasehold titles should at least begin 
with an abstract of the original lease, if not with the title of the lessor. In 
P «QA -| aome cases, *howeTer, where the original lease has been lost, lease- 
L J bold titles hare been held marketable even without the production 
of the original lease, as will be seen hereafter. 

Where copyholds are the subject of the title, sixty years is considered as 
the proper period for the commencement of the title, as in freeholds ; and 
the same rules apply with regard to the commencement of the abstract. 
The copy-hold title ought not to begin with a conditional surrender, the 
creation of an entail, or charge of any kind. 

In cases where ihe title depends upon pedigree or descent, the evidence 
of possession most go back to the time of seisin by the first purchaser ; this 
may perhaps carry back the title upwards of 100 years ; but the word pur- 
chaser is of coune here used in its legal and technical sense, and not coo- 
fined simply to one purchasing for pecuniary consideration. As between 
collaterals, claiming- by descent, the importance of this inquiry will be seen 
by reference to the case of Hawkins y. Shewen, 1 S. & St. 257, by which 
it was decided, that it is not sufficient for a claimant to show that he was 
the nearest relation of the person last seised, when that person has taken by 
descent ; to make out his title, he must prove that he is the nearest relation 
of the whole blood, on the part of that ancestor, whether paternal or mater- 
nal, from or through whom the estate descended to the person dying seised. 
The nearest relations of the whole blood must of course be resorted to in the 
first instance, and after that the next degree of consanguinity allowed by 
the late statute of 3 & 4 Will* 4, c. 106^ 

Where an advowson or right of next presentation to a church living is 
sold, the abstract should go back to a very early period. Formerly, in con- 
sequence of the Statute of Limitatione not relating to church property, the 
r ^ai 1 P®'''^ ^^^^ which a title extended in relation to subjects *of this 
L -J nature, was seldom less than 100 years, and often much beyond 
that time. 

But now by the 8 & 4 Will. 4, c. 27, s, 30, no qiutre impedit or suit is 
to be brought, to present to any ecclesiastical living, after the following 
period (that is to say), after the period during which three clerks in suc- 
cession shall have held the same, all of whom have obtained possession ad- 
veraely to the right of the claimant, if such incumbencies taken together 
amount to sixty years, and if such incumbencies shall not amount to sixty 
years, then with such further time as, with the time of such incumbencies, 
will make up sixty years. The grant of an advowson and the early pre- 
sentations should be set forth as the best evidence of right or ownerahip in 
the patron. Evidence of the presentations is usually to be obtained from 
the registry of the diocese. Where the right of presentation has existed in 
different peraons by turns, the title is usually required to be carried back 
further than would be required in other cases, and more caution is necessary 
than in other cases as to early claims, and adverse rights ; but these are 
now somewhat narrowed by the late act, to which we have alluded above. 
There does not appear to be much difference in practice, whether the ad- 
vowson be an advowson appendant, or an advowson in gross. 
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All titles derived from the crown ought to commence with the original 
grent from the crown. Titles of this description are by no means few in 
number, as the titles to many manors, franchises and offices, and all inap- 
propriate tithes are included in this class. It is not, however, necessary 
that all the intermediate title from the original grant to the present time 
in such cases should be set forth. Norbury ▼. Meade, 3 Bligh, P. R. 
240. If tithes, which, in lay bands, mast always have been derived from 
*the crown, have been severed from the rectory impropriate, the ^ ^ 
deed of grant by the lay impropriator must be produced, as well as ^ -^ 
the grant from the crown, or some evidence must be given of the deed of 
severance. 

Where lands are sold tithe free, the commencement of the title was, until 
lately, always required to be shown from a very early period, that period 
depending upon the particular ground of exemption. If the exemption 
from payment of tithe were by prescription de non deetmando, which only 
spiritual persons could insist u|>on, or those claiming under them (for no 
layman could hold tithes till long subsequent to the time of legal memory^ 
to which period prescriptive rights were always formerly referred), it was 
required to be shown that the spiritual peraon who formerly claimed the 
exemption was entitled to such exemption ; and if the property had since 
passed into lay hands, it was necessary to show that the grantee had the 
same right of exemption as existed when held by the spiritual owner, by 
whom the property had been alienated. ' 

The moet common title to be discharged from tithe on this ground is, that 
the knds formerly belonged to one of the greater monasteries, and were in 
the hands of such monastery discharged of tithe upon one of the four grounds 
mentioned below. The possessions of only the larger monasteries vested 
in the crown by the 31 Hen. 8, c. 13, and upon the same terms as those 
under which the possessions were previously held by such monastery. The 
lands, therefore, of the smaller monasteries (those the income of which was 
under 200/. per annum) did not, when in the hands of the crown, retaia 
any former exemptions, with the exception, perhaps, of some few of these 
which were continued under letters-patent longer than the other smaller 
monasteries, and were afterwards forfeited to the crown with the larger, 
and under the same terms. 

^The evidence usually adduced to prove that the monastery, to ^ ^^^ ^ 
which the tithe in question formerly belonged, was one of the mon- L -^ 
asteries, the possession of which were forfeited under the 31 Hen. 8, c. 18 
(for the most part being the larger monasteries), is the^ ecclesiastical survey 
taken in pn nuance of the 26 Hen. 8, c. 3, and made immediately previous 
to the dissolution, or it may be shown by the actual surrender into the hands 
of the king, or by the minister's accounts of the revenue of the monastery 
while in the hands of the crown (Qovemora of Lucton School v. Scarlett, 2 
Yo. db J. 330), or by the grant from the crown, reciting the fact that the 
lands formerly belonged to the monastery. These are all evidence of the 
fact of possession by the monastery, and most of these proofs are now to be 
found at the Record Office, near Carlton Terrace. 

The most usual proofs that the lands held by the monasteries, and aftor<» 
wards forfeited to the crown, were previous to such dissolution free from 
tithe, may be reduced to four. And it is an important point, where evidence 



LBB OV A9ITBACTI OV TITLB. 

18 required to establish any exemption ckimed, to hriog tiM case within one 
of these four. They are— 

1. That the kods were held by one of the privileged orders prior to the 
Council of Lateran ; those orders being the Cistercians, Templars, and 
Hospitallers, otherwise called the Knights of St. John of Jenisalem ; bat the 
exemption extended and now extends to these lands so long only as they are 
in the occupation of the owners, and the exemption ceases when let to 
tenants, such being the terms or the exemption formerly enjoyed by these 
monasteries. 

The Templars were dissolved in the time of £dw. 2, so that at the time 
of the dissolution there were only two privileged orders. If the lands be- 
longed to the Cistercian order, it must be shown that the particular monas- 
r *'^4. 1 ^^y ^^ *which the lands belonged was one of the greater monaste* 
L -* ries. There should also be proof adduced, that any knds for which 
exemption is ckimed by privilege of order were held prior to the Council 
of Lateran, and likewise held at the time of the dissolution. The fonoer 
fact may be shown, where no positive proof can be obtained, by evidence of 
non-payment during the time of living memory, in the absence of all proof 
to the contrary. See 2 £ag. on Tithes, 2&5, and cases there cited ; Lord 
▼. Turic, Bunb. 122. 

2. The second ground of exemption of lands from tithes whikt in the 
hands of the monastery which was dissolved, is by the Bull of the Pope, 
formerly recognised as kw in this kingdom. This may be exemplified and 
given in evidence. Hard. 118. 

3. The third exemption is founded on an ancient gnmt, release, or com- 
position, by one ecclesiastical body to another ; see Norbury v. Meade, 3 
Bligh, 211 ; to prove this, the deed of grant, composition, or release should 
be produced. 

4. The most common ground of exemption is prescriptive right, founded 
upon immemorial non-payment, which must have commenced when the 
tithes were held by or were due only to spiritual persons ; therefore a lay- 
man can never claim to be exempt by prescription, unless through a spiritnal 
body. This exemption, continuing at the time of the dissolution of monas- 
teries, was, like the other exemptions, transferred to the crown by 81 Hen. 
8, c. 13. To prove exemption by prescription existing at the time of the 
dissolution of monasteries, 9on-payment during the time of living memory 
was usually considered sufficient ; Archbishop of York v. Stapleton, 2 Atk. 
136 ; but this proof is now altered by the 2 & 3 WilL 4, c. 100, referred to 
hereafter. 

r*afi 1 ^Although the exemption extends usually only to the possessions 
L -1 of the larger monasteries, yet there were some smaller monasteries, 
as we have before said, which were continued by letters-patent subse- 
quently to the 27 Hen. 8, and vested afterwards in the crown by the 31 
Hen. 8, c 13. These possessions are within the clause of that latter stat- 
ute continuing the former exemptions from tithes when in the hands of the 
crown, in the same manner as the possessions of the larger monasteries. 
Other exemptions from tithes exist by reason of a modus, or by composition 
real, or by act of Parliament. 1. A modus is a prescriptive payment com- 
mencing before the time of legal memory. It may extend to a hundred, 
parish, or township, or to a farm, or particular district, in which last case 
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it \9 pjroperly called a prescription. Moduses depend as well on the com* 
moB law, as on act of parliament. 

A modns must hare certain requisites, which are laid down in 2 Bla.Com. 
80. Although a layman coold not formerly prescribe de non decimando^ 
and cannot now, except as deriving title through the crown or ecclesiastical 
persons, yet he may prescribe de modo dedmctndi. 

To establish a modus, evidence of the payment for a long period of time 
by living witnesses (if no other proof could be obtained) was always con- 
sidered evidence of its having originated before the 1 Kich. 1. But now 
it is stt&ient if proof be given according to the act of 2 & 3 Will. 4, c. 
100. 

A compoattion real is an afi:reement by deed made subsequent to 1 Rich, 
land prior to 18 Eliz., hetween the parson and the parishioners, with 
the assent of the patron and ordinary, whereby land or money, or some 
recompense, is given to the parson or vicar in lieu of tithes. If made 
prior to the time of legal memory, it is considered to be a modus. 

*A coDtposition real is K> be proved by the deed itself, or some «na-i 
evidence of its existence, such as a recital in a subsequent deed, or L -^ 
it may be proved by a payment made for a long time past, with the reputa*- 
tion of its having been considered a composition real, having been of 
course created subsequently to the time of legal memory. Heathcote v. 
Mainwaring, 3 Bro. R. 217 ; S. C. 2 Eagle &> Yo. Tithe Cases, 366 ; 
Estcourt Y. Kingscote, 4 Madd. 140 ; S. C. 8 Eagle db Yo. Tithe Cases, 
048. 

In that case the Vice Chancellor says, « There is no case in which a 
composition real has been presumed from the mere fact of pecuniary pay- 
ment alone. If such a rule were adopted, every payment which is ranked 
as a modus might be established as a good composition real. It is not 
necessary that the deed creating the composition real should be proved by 
direct evidence ; it may be established by presumptive evidence ; but if 
there be oo other evidence of composition than mere payment, the legal 
inference add presumption is, that the composition originates without 
deed. 

The troubles and difficulties of proof as to prescriptive payments, pre- 
sumption of title to tithes, and as to moduses and other exemptions from 
tithe, have been very much lessened by the wholesome remedy lately 
applied by the 2 & 8 Will. 4, c. 100, (commonly called Lord Tenterden's 
Act.) That statute declared that all prescriptions and Claims of or for 
any modus, or exemption or discharge from tithes by composition real 
or dtherwise, shall be deemed good and valid, upon evidence (if a 
modus) of the payment or render of such modus, and (in case of 
exemption or discharge), upon evidence of the enjoyment of the land 
without payment or render of tithes, money, or other matter in lieu 
thereof, for the period of thirty years next before the time of such 
demand, unless (in the case of a *modus) the payment or render ^ 4107 1 
of tithes, or of money, or of other things diflfering from the modus L ^ 
claimed, or (in case of exemption or discharge) the render or payment of 
tithes, or of^ money, or of other matter in lieu thereof, shall be shown to 
have taken place prior to such thirty years, or unless it shall be proved that 
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such payment or render of modus was made, or enjoyment had by some 
consent or agreement by deed or writing: and such proof in support of iIm 
claim, extended to the full period of sixty years before such demand, shall 
be deemed indefeasible, unless such payment or render of modus was made 
or enjoyment had, by agreement by deed in writing ; and where the rea- 
der of tithe in kind shall be deoMnded by an archbishop, bishop, dean, pre- 
bendary, parson, vicar, master of hospital, or other corporation sole, whether 
spiritual or temporal, such prescription or claim shall be indefeasible, upon 
evidence showing such payment or render of modus, or enjoyment had 
during the time that two persons in succession have held the office or bene- 
fice in respect whereof the claim is made, and for not less than three yean 
after the appointment and institution or induction of a third person thereto ; 
and if such two incumbencies do not amount to a period of sixty years, 
then proof of such payment or render of modnses or enjoyment during a 
period of sixty years shall be made out ; but no claim is to be afiected for 
which any action or suit was commenced prior to the 9th Aug. 1893* 

And among other clauses it is declared by this act, that no presumption 
shall be made in favour of any claim upon proof of exercise or enjoyment 
during a less period than the period or number of years mentioned in the 
act applicable to the nature of the claim. 

This act also contains a provision with respect to compositions real, con- 
firmed by decree of a court of equity. 

r *^8 1 *^^ important question has arisen upon this act, namely, whe- 
L J iher it is so general in its operauon as to allow of a prescription de 
non deeimando to be pleaded by any layman against a claimant of tithes, 
without reference to the title of the particular lands in respect of which tha 
exemption is claimed ; or, in other words, without reference to the conside- 
ration of the question whether the lands were formerly part of the possession, 
of the larger monasteries, or were on any other ground capable of being 
exempt from tithe, presuming that any difficulty as to length of time be 
now removed ; or whether the statute was intended to apply to cases where 
only continued non payment formed the difficulty of proving the lands to 
be tithe free, the onus of other proofs (besides length of time) formerly 
necessary to support an exemption from tithe being still retained as a bur- 
den of proof to be made out as hitherto T Vice Chancellor Wigram, in 
Salkeld v. Johnston, 1 Hare, 196, has decided in favour of the latter con- 
struction, confining the operation of the statute to the efiect of reducing 
to the time of proof of non-payment of tithe from the 1 Rich. 1, to the 
commencement of a period of two incumbencies (not being less than sixty 
years), and three years of a third incumbency, during, which time direct 
proof is to be given that no tithes in kind have been paid. 

In another case, which was lately before the Court of Ctueen's Bench, 
Fellowes v. Clay, reported in the Jurist for April, 1843, p. 343, the same 
point came under discussion, but the Court being equally divided in opinion 
as to the operation of the statute in regard to the above point, no decision 
was arrived at. 

The subject of the right to take tithes is referred to hereafter, Chapter Y., 
where the late important act of the db 7 Will. 4, c. 71, the Tithe Commu- 
tation Act (amended by 7 Will. 4& 1 Vict.c. 69), is noticed, by which statute 
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*iD the coune of a few years their right to tithes will be geoerally . «^^ « 
abolished. L ^^'J 

Prescriptive rights hare also lately been settled and strengthened^ by the 
act of the 3 db 3 Will. 4, c, 71» by which rights of common and some other 
profits upon lands are declared, if enjoyed for sixty years, to be indefeasi- 
ble, eren as against the crown or any ecclesiastical body as well as against 
others ; and if enjoyed for thirty years (akhongh liable to be invalidated 
upon other groands) sach rights are not to be defeated merely by showing 
that the rights commenced at some time prior to the period of thirty years, 
or within the period of what was formerly regarded legal memory, 1 lUch. 
1, A. D. 1189. 

Rights of way or other easements, as the nse of water or of a water- 
course, are by the same act not allowed to be defeated by showing that such 
rights commenced prior to twenty years, if they have been enjoyed for 
twenty years without interruption ; and if enjoyed for forty years shall be 
deemed absolute and indefeasible ; and the right to window lights, enjoyed 
for twenty years, is of itself an indefeasible title, provided in each case, 
however, that such rights have not been enjoyed by consent under any deed 
or writing. 

The above act, however, cannot have the eflect of deciding that an appa- 
rent enjoyment for twenty years, thirty years, or foily years in the different 
cases can amount to such a title as could be forced upon a purchaser. It 
18 so difficult for a vendor to prove that his enjoyment has been uninterrupt- 
ed, that something more than a mere statement of the fact is necessarily 
required. In most cases it is possible to prove some legal commencement 
of the right, or a much longer enjoyment may often be shown to have sub- 
sisted, which will strengthen the presumption that, of late years, no inter- 
ruption has taken place. 

•It is scarcely necessary to add, that if the premises to which the ^^ ^ 
eariy title extends are not capable of being identified with the more ^ -^ 
modem descriptions, the early title so deduced cannot be relied upon as 
any evidence. Identity of premises or parcels throughout is essentially 
requisite to perfect any title, and yet purchasers are under special conditions 
of sale constantly entrapped into a contract with the notice expressed or 
implied, that the vendors shall not be compelled to identify the present 
descriptions of the parcels with the old descriptions. This amounts almost 
to a condition that no early title whatever shall be produced. It has been 
held however in one case (which has called forth some remark,) that des- 
criptions of copyhold property on the court rolls are known to be so vague 
and general, that it is unnecessary to identify the actual property sold, or 
the modern description of the lands, with the description on the court rolls 
of the manor, if the property has passed under that description (however 
inapplicable) for a length of time, so that 219 acres, it was held in the case 
referred to, might be considered as passing under surrenders and admit- 
tances which stated the property comprised in them as being only seventy- 
one acres. Long v> Collier, 4 Russ. 267. 

Under particular acts of parliament, some cases are excepted from the 
general rule of a sixty years* title. Under the statutes authorizing sales to 
be made for the redemption of the land tax, many titles may commence at 
a more recent period. It is declared by the 57 Geo. 3, c. lOO, s. 25, that 
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all sales made* and all cooToyances execated of property soU, for the pur- 
pose of redeeming or purcbasiog land tax, provided such conveyaneea shall 
appear to have been executed under the authority and with the coosent and 
approbation of the comroissioners, shall be valid, and be considered as confer- 
r*41 1 ''°^ upon>the ^respective purchasers a good valid title at law and in 
L -* equity. The words of the statute are very full and extensive for 
remedying doubtful titles under the land tax acts. Whether the mere &ct 
of the coaraiissioners having executed the deed of conveyance to a purchaser 
i^rould, under the words of the act, be of itself sufficient to form the groaod 
work of a good title, so as to supersede the necessity for requiring the earlier 
title, has not been decided : but probably in such cases, in connexion with 
the terms limited by the new Statute of Limitations, twenty, or at least forty 
years, might be considered a sufficiently long period to be relied on as 
between vendor and purchaser. In cases of sales under the land tax acta, 
to which the above mentioned statute does not apply (and the number of 
such cases must be very small,) the title must be carried back to the ordi- 
nary period of sixty yean. AH sales made by authority of acts of parlia- 
ment, must be shown to be made by the right parties, and strictly accordiog 
to the mode prescribed by the act, a subject which will be noticed hereafter. 

Some of -the acts authorizing sales to be made by ecclesiastical persons 
and others, for the purpose of redeeming land tax, expressly reserve the 
mines ; so that the title to such property when resold at a* future time is 
defective in this respect, as any deficiency in quantity or matter occasions a 
defect of title ; and unless the purchaser have notice when he is buying, 
that the mines are reserved, he may reject a title so circumstanced. 

A purchaser oflen insists upon knowing from the vendor whether he has 
more deeds in his custody than those which he has set forth in the abstract; 
but if the vendor persist in refusing to answer this question, there is no 
other redress for the purchaser, than to institute a suit, upon which he will 
r #42 1 ^ ®D^>(^^ io atk order, that the * vendor carry into the master's office 
I- -^ all deeds in his possession relating to the estate sold, with which he 
must comply, and that upon oath. But a vendor is not to be compelled to 
make out an abstract of all the early deeds in his possession, even if he 
should choose voluntarily to produce the more ancient deeds, not /earing 
any thing from the exposure of them ; for otherwise an abstract might thus 
be carried back in some cases to the time of the Norman Conquest. The 
folly of producing to a purchaser more than is absolutely requisite was 
exemplified in the well known case of The Corporation of Newcastle. 
There the corporation, to satisfy some party's cujriosity, produced their 
charters ; some persons got hold of them, and the consequence was, that 
the corporation lost 7000/. a year — Per Lord Eldon, 8 Ves. 141. 

A vendor cannot, however, in good faith, keep back from the knowledge 
of a purchaser documents or facts which, if produced or revealed, would 
seriously deteriorate the value of the property, if such documents or facts 
are likely to come to light to the purchaser's injury hereafter. This obser- 
vation is applicable more particularly to matters of title, than to defects in 
the quality, or locality, or admeasurement of the property, or other circum- 
stances which a cautious purchaser might inquire into and provide against. 

In many cases too, a purchaser may request from a vendor the produc- 
tion of documenu which he has no right to require, and which had better 
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for all parties be kept out of sight. Igoonmce of certain facts may often 
constitute the security of a purchaser, where knowledge of them might 
compel him either to forego his bargain altogether, or endanger his title if 
he subsequently choose to complete. Thus where property is apparently 
Tested in several persons, perhaps trustees, who have the absolute control 
*over it, to produce any deed or memorandum, or declaration of ^ ^ .«. -i 
trust by them, may give a purchaser the trouble of inquiring into L -^ 
those trusts, and of filing him with all the consequences of such notice ; for 
this reason all recitals and indorsements upon deeds, showing the interests 
of third parties to be involved in any title to property, which, but for such 
recitals or indorsed memorandums, might be conveyed in a simple manner, 
should be avoided. Also, where a sale of leaseholds, or of other personal 
estate, is made by executors (for a sale may always be made by them upon 
a supposition that it is for payment of debts,) it is evidently inexpedient to 
apprize a purchaser that there are no debts existing whereby the sale may 
be prevented. It is with the view of saving the purchaser from risk, that 
composition deeds for the benefit of creditors are frequently made by two 
deeds, one comprising the realty, which is conveyed to trustees to sell ; 
and afterwards another deed, being a deed of assignment of the purchase 
money and of the other personalty belonging to the insolvent, is executed, 
vvjiereby persons dealing with the trustees for sale of the real estate are 
kept in ignorance of the general assignment, and are without notice of the 
act of bankruptcy (if it be one,) which might impeach the title. No 
vendor, of course, wilfully apprises a purchaser of an act of bankruptcy, 
from which the purchaser would be protected, if he bought in ignorance or 
without notice of it ; but the law compels purchasers and others to take 
notice of some acts of a public nature— among others, the issuing of a fiat 
is, Ji>y the 6 Geo. 4, c. 16, s. 88, notice of an act of bankruptcy, if the adju- 
dication has been notified in the London Gbtzette, and the person to be 
afiected may reasonably be presumed to have seeii the same. And by the 
5 & 6 Vict, c 122, s. 24, an advertisement of an adjudication of bankruptcy 
in the 'London Gazette is conclusive evidence of the bankruptcy as ^ ^., ^ 
against the bankrupt, unless he proceed to dispute the same with ^ ^ 
effect within twenty-one days after such advertisement, if he be within the 
united kingdom, or if elsewhere within certain other extended periods. To 
apprise a purchaser of mortgages, judgments, or other incumbrances, or of 
some fraud committed, of which he might otherwise be priesumed to be 
ignorant, and which would not otherwise be binding on the estate, is like- 
wise doing him in many cases a great disservice. Where a purchaser can- 
not get the legal as well as the equitable estate, the question as to the expe- 
diency of suppressing facts which might give notice of other charges, 
becomes one of much greater nicety, and very good grounds should exist 
for giving a purchaser every information he asks for under such circum- 
stances. With a good legal estate a purchaser runs much less risk, and 
may generally defend himself much better from the consequences of notice 
in various ways, than he can if he has merely an equitable interest, there- 
fore, to give a purchaser, who has only an equity, notice of various facts, 
often serves to expose him more to the hostile attacks of an opponent. See 
upon this subject, namely, fraud committed, in which the purchaser, even 
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thoogii he had no notice* Irat not having the legal eetaie, was 6zed with the 
coneequeacet of the fraod« Daobeny v. CockburB» 1 Mer. 636. 



[•45] •CHAPTER IV. 
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As regards the continaation of every title, each must vary according to 
the description of the property, and consequently the evidence must be dif- 
ferent ; each kind shall therefore be noticed separately in the sabseqnent 
pages, beginning with the distinctions as to tenure. 

1. As to lands which are freehold of inheritance in fee 8iniple« 
Scarcely any points require to be particularly noticed. Almost every 
general rule of title may be considered as applying to this most geneial 
tenure. Descents, intestacies, and pedigrees must be proved* Rights and 
titles of dower and curtesy, if they have arisen, or are likely to attach, 
must be shown to have been barred, or to have ceased to exist, and charges 
and incumbrances, of whatsoever kind, must be set forth by the abstract, 
and proved to have been satisfactorily discharged, and the estates by which 
they were secured surrendered, released, or assigned. 

2. If the fee simple be derived out of an estate tail, it must be shown how 
the enUiil and the remainders or reversions expectant upon such estate tail 
have been barred, or under what circumstances they still exist. 

Before entering upon this subject of estates tail, it may be proper to 
r •461 "PP^'^ ^^^ reader that in a subsequent part *of this treatise will be 
L -^ found a few observations on the different deeds and instruments 
usually abstracted, and, among others, upon recoveries and fines. 

It is proposed here to insert some remarks on the general principles of 
law as applying to estates tail ; but in speaking of fines and recoveries 
hereafter, it is evident that illusion must be made to this subject ; to those 
remarks, then^^ore, the reader is referred. See Chap. XIV. 

One of the first points to be considered, where an estate tail is barred or 
enlarged by a recovery, is whether such recovery operated or took eflled as 
a legal or equitable recovery. If it could only operate as an equiuible re« 
covery, the remainders or reversion expectant upon the esUite tail must be 
shown to have been equitable estates only, or the recorery could not have 
the efiect intended. Fearne's Cent. Rem. 56, note (6). If a fine has been 
relied on as the means of barring the entail, the reversion or remainder in 
fee should appear to have been vested in, or to have since descended upon, 
the tenant in tail, and it should be seen that it is free from incumbrances. 
This is necessary, in consequence of the fine defeating the estate tail, and 
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bringing into possession the estates in remainder or reversion, while a reco- 
Tery operates to enlarge the entail, and to bar the reversion or remainder ; 
it should also be shown that the proper kind of fine has been levied, and 
ihat the proclamations are indorsed. It would be impossible to state all the 
points which occur in titles incidental to the operation of a fine ; but some 
of them, being chiefly those apon which difikulties ariae, shall be noticed* 
Fines were until lately levied, 1st, as a mode of conveyance by married 
women and others, and, as such, were acknowledged by them to pass their 
estates or interests ; 2dly, to bar estates tail ; 3dly, to obtain a title by non- 
claim. 

1. Under the first head, not only did fines serve as a *convey- ^ #47 -i 
ance of the estate of the wife in possession, but to pass or bar any *• -^ 
future right or interest which she might have by way of jointure, or to 
which she might afterwards become entitled, as a right or title to dower or 
otherwise. 2. In order that a fine might bar an estate tail, it was necessary 
that it should be levied by a party having the legal estate with proclama- 
tions, according to the statutes of 4 Hen. 7, c. 24, and 32 Hen. 8, c. 36, by 
which the proclamations were added to the fine at common law. See 3 
Bac. Abr. 655, note. 3. And with these formalities it afterwards operated 
aa a bar by nonclaim. With respect to the divesting, discontinuing, or dis- 
placing of difierent estates by tenants for life, or in tail, or by tenants for 
years, by the operation of recoveries or fines, or other tortious conveyances, 
the reader is referred to other works, where the subject is treated of more 
in detail than can be attempted here. 8ee 1 Prest. Conv. 207. 222 ; 2 
Prest. on Abst. 303 ; 5 Cruise's Dig. 185 ; 2 Co. Litt. by Thomas, 604, 
and 3 lb. 92. If the estate tail to be barred were an estate in remainder or 
reversion, a fine sur conuHtnee de droit tanitan was considered to be -the 
fine strictly applicable ; but a fine sur conusance de droit come ceo^ ^c.^ is 
generally held loefi^ect the object of barring the issue, whether the estate be 
an estate tail in possession, or in remainder or reversion. The declaration of 
uses or deed to lead the uses of a fine should be shown to correspond with the 
fine. If there have been various declarations of the uses of a fine or of a reco- 
very, the first declaration must be taken as decisive of the limitations of 
the estate, unless indeed such first declaration should authorize a revocation 
or a declaration of any subsequent, uses; but where the fine or recovery 
has been levied or suf&red subsequently, and the uses have been declared 
antecedently, the last declaration, or, as it is called, the last deed to lead 
*the uses of the fine, is to be regarded as the limitation to govern the ^ « .g -i 
title. 2Pr. Con. 43. L *® J 

A purchaser however never thinks of inquiring whether there has been 
any prior declaration of uses, or any subsequent deed to lead the uses, than 
that under which he claims, any more than he inquires, where any appoints 
ment is authorized, whether any prior appointment has ever been made, or 
whether two settlements have been made upon a marriage, or the like, un- 
less there be ground for suspicion. A certain degree of trust, as well as a 
certain degree of doubt, seem essentially mixed up with mattera of this 
kind, and we must not look for mathematical certainty. If any rights, 
powere, conditions, or charges connected with the land have been intended 
to be preserved when a fine or recovery has been levied or suffered, it 
ahould appear that the operation of the fine or recovery has not been such 
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as to eztingaiBh or defeat suck charges or incambranoea. Doe ▼. Martyiit 
8 B. & C. 497 ; Horner v. Swan, 1 T. 4b Ross. 4dO. What cbaiig^es, righia, 
powerst or conditions are barred by a recovery or fine, it is often a matter of 
considerable nicety to determine. The general rule is, that a recovery wiil 
bar all charges and conditions annexed, or subseqaent, or collateral to tlie 
estate tail of which the recovery is soflfered, but that it will not bar leases, 
charges, or incumbrances prior to or derived oat of the estate itself. 1 
Prest. Abst. 397. See Roper v. Halifiix, App. to Bogden on Powers. Or 
as the Vice-Chancellor expressed it, in the case of Smith v. Death, 5 Madd. 
374, where the power is not appendant to the estate of the grantor of the 
power as a leasing power, but is to take efiect after the determination of his 
own estate, and therefore in gross, it may be extinguished by his recoverT-. 
r 449 1 ^ ^^^ ^' feoffment by the tenant has the efiect of defeaUng or destioy- 
L -I ingall appendant powers, or powers *in gross, unless specially prcH 
vided agaipst by the parties ; and the effect of a fine levied by a person entitled 
to a right of action, or entry, or contingent remainder, or other executory or 
future interest, may be to bind or extinguish such a right or interest, and 
this extinguishment will be. for the benefit of the party having an actaai 
estate in the premises. Diggers case, 1 Rep. 173; Jersey v. Deane, 5 B. 
& A. 569 ; Weale v. Lower, Pollexfen, 54 ; Vick v. Edwards, 3 P. Wme. 
372 ; Bickley v. Guest, 1 R. & Myine, 440. But see Doe v. Martyn, 8 
B. & Ores. 497 ; and see as to the destruction of powers. Chap. XIV. la 
speaking thus generally of fines, it must be understood that we are speak* 
ing of fines stir conusnnee de droit come ceo, 4*^., because a fine sur canetB* 
tt7, instead of extinguishing the right, may bind it in favour of the conusee, 
and tend to confirm such estates as the party may have. We have alluded in 
Chap. XIV. to the altered state of the law in regard to the description of 
parcels comprised in fines or recoveries and other amendments made by the 
act of the 3 db 4 Will. 4, c. 74. 

Recoveries and fines, besides operating as conve3rances, had the pecaiiar 
effect of binding certain rights or interests of the parties to -the recovery or 
fine by estoppel, that is, of preventing any claim being made in opposition 
to the acknowledgment or grant always made, or supposed to be made, by 
such instruments. ESstoppel is a rule of law by which rights or tities may 
be bound, although no property or interest actually pass by the operation of 
the instrument. Indeed it was formerly considered that there could be no 
estoppel where any interest did pass ; but that doctrine was disallowed in 
the late case of Doe d. Christmas v. Oliver, 10 B. A; Cres. 181, where a 
fine was first allowed to operate by estoppel, and then to transfer the inte- 
r *50 1 '^^^ ^ some of the parties. The written instruments, upon ^which 
I- -^ estoppels may be founded, are, according to Lord Coke, of two 
kinds,— either matters of record, such as letters-pateni, fine, recovery, 
pleading, warrant of attorney and admittance,'— or deeds indented, as also 
deeds-poll. Co. Litt. 352 a. The matter to operate as an estoppel most 
be stated with certainly, and ought to he reciprocally binding on both 
parties ; and estoppels are said generally to bind privies in blood, privies in 
law, and privies in estate. Contingent as well as expectant interests may 
be bound by estoppel, but not in all cases, if such be not the intention. See 
Helps V. Hereford, 2 B. db Aid. 242 ; Vick v. Edwards, 3 P. Wms. 372 ; 
Doe d. Brune v. Martyn. 8 B. db C. 897 ; Doe d« Christmas v. Oliver, 19 
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B. ft C. 181 ; and Daries ▼. Bash, M«01e). ft T. 58. Some doabts bare 
existed whether sach interests can be bound by deeds, particularly by those 
which operate as innocent conveyances. Thus it is stated by Lkt. s. 446, 
that a release by a son in his father's lifetime, without any clause of war- 
laoty, will not bind the son by estoppel ; but it seems (Go. Litt. 802 b) that 
a feofihient might bind the son, although not the son's heirs ; but that 
wherever there is a clause of warranty, or a judgment acknowledged, that 
shall operate to bind the heirs of the party, as well as the party himself. 

Notwithstanding the kiw quoted above, as kid down by Lord Coke, it 
has lately been decided by the Vice Chancellor, that an estoppel may be 
well created by indentures of lease and release ; Bensley v. Burdon, 2 Sim. 
ft St. 525 ; although this decision has not been fully acquiesced in. A fine 
wr conetBsit will not, if levied for years, have the efiect of working any 
destruction or extinguishment.. Doe d. Brane v. Marty n, 8 B. ft C. 516* 
£ven where levied by tenant for life of his life estate, without any thing 
further stated as to the intention of the parties, it seems *doubtful r «g] •■ 
whether it wiU work an extinguishment. It is therefore always ^ J 
necessary to consider the nature of the interest or possibility, and the kind 
of fine that has been levied, in order to decide whether the operation has 
been to extinguish or to pass it. 

In regard to customary lands, it may be stated that a surrender of copy* 
holds by an expectant heir of his future inheritance will not bind by estop* 
pel. Qoodtitle v. Morse, 8 T. R. 369 ; Doe t. Tomkins, 11 East, 185. It 
is said by Lord Coke, 352 b, that a recital shall not conclude because it is 
no direct affirmation ; but although a party to a deed may not be concluded 
by a general affirmation, yet he may be (and this rule always prevaib in 
practice) estopped by the reoital of any particular fact. Willes R. 9 ; and 
see Bowman v« Taylor, 4 N. ft Man. 264. That third parties or strangere 
are not to be bound by recitab between other parties in a deed, see The 
King V. The Inhabitants of Cheadle, 3 B. ft Adol. 838. The recital should 
not only be particular, but should be of the essence of the deed as it is said* 
Thus lands described as meadow in a lease may be shown to have been 
arable, it being rather a casual description. Skip with v. Green, 1 Stra. 
610. Estoppels by recitals are considered important in cases of disputed 
testimony, as evidence which is not to be contradictedt rather than as 
relating to or afiecting any estate thereby passed. Whether a deed-poll 
could in any case operate by estoppel was formerly questionable ; Prest* 
Shep. Touchst. 53 ; but see Bacon's Abr. tit. Leases, O. 442, contra; and 
since the decision of the Vice Chancellor in Bensley ▼• Burden, 2 Sim. ft 
St. 525, cited above, there seems to be little ground for saying that it shall 
not estop the party whose deed it purports to be. The doctrine of estoppel 
is a legal doctrine, and does not extend to equitable rights, except r ,eo -i 
where there is an *intention to bind or extinguish the right or inte- L -I 
Kst. 2 Pr. Abst. 207. But an equitable interest may be bound in equity 
by valuable consideration, just as legal interests may be at law by estoppeL 
See on the subject of estoppel generally. Com. Dig. tit. EstoppeL 

It must be remembered, that a tenant in tail could by his recovery or fine 
only obtain an estate co-extensive with the estate of his original grantor or 
donoTy so that if the estate of tenant in tail be derived out of a base fee or 
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Other limited estate, he, bj his reooverj or fine, could only gain a Uke 
determinable fee of similar extent. 

The law under the statute of 34 d& S5 Hen. 8, c. SO, that tenant in tail 
of the gift of the crown where the reversion remains in the crown, and ten- 
ant in tail by gift of the crown in reward for personal services, could not 
either by fine or recovery bar the entail, is still preserved as part of the law 
ander the iSth section of the 8 db 4 Will. 4, c. 74. And it is also still the 
law that a reversion or remainder vested in the^ crown cannot be barred by 
any mode. Co. Litt. 372 b ; and notes in Blosse v. Clanmorris, 3 Bligh, 
62. A woman cannot bar an estate given to her by her husband or the 
friends of her husband, being as it is termed an estate tail ex pramnaru 
vtn, if the settlement be made prior to the passing of the above mentioned 
Fines and Recoveries Act, namely, 28th August, 1833 ; but if the settle- 
ment under which she claims be made subsequent to that time, the power 
of barring such her estate is given by that act. See sections 16 and 17. 

In regard to property of a bankrupt tenant in tail, the late Bankrupt Act, 
6 Geo. 4, c. 16, s. 05, authorized the coromissionerB to make sale of lands 
of which the bankrupt was tenant in tail, but this has been repealed by 
the 3 db 4 Will. 4, c. 74. s. 55. By sect. 63 of the 6 Geo. 4, c. 16, the 
r #5? 1 co'^'^^^^^^^rs are directed to assign the *per80nal estate and debts 
L -* due to the bankrupt ; and by sect. 64, by deed indented and en- 
rolled, to convey the bankrupt's real estate to the assignees (excepting ool 
of such conveyance copyhold or customary lands ;) and by sect. 65 of the 
same act, the commissioners are to make sale by deed indented and enrolled, 
of any lands of vrhich the bankrupt was tenant in tail. But by the 1 & 2 
Will. 4, c. 56, ss. 25 and 26, it is declared, that the personaland real estate 
which theretofore might be assigned or conveyed by the commissioners to 
assignees, should vest in the assignees without assignment or conveyance, 
by virtue of their appointment. And by sect. 27 of the same act it is pro- 
vided, that where, according to any law then in force, any conveyance or 
assignment of any real or personal property of a bankrupt would require 
to be registered or enrolled, or recorded in any registry office in England, 
Wales, or Ireland, or in any registry office, court, or other place in Scot- 
land, or any of the dominions, plantations, or colonies belonging to his 
majesty, the certificate of the apporotment of an assignee or assignees shall 
be registered in the registry office, court, or place wherein such convey- 
ance or assignment would require to be registered, enrolled, or recorded ; 
and such registry shall have the like effect to all intents and purposes as 
the registry, enrolment, or recording of such conveyance or assignment 
would have had, and the title of any purchaser of any such property for 
valuable consideration without notice of the bankruptcy, who shall have 
duly registered, enrolled, or recorded his purohase deed previous to the 
registry thereby directed, shall not be invalidated by reason of such appoint- 
ment of an assignee or assignees, or the vesting of such property in him 
or them CQUsequent thereupon, unless the certificate of such appointment 
r #54 1 ^^^'^ registered as aforesaid within the times following (that is 
L -i to *say,) as regards the United Kingdom of Great Britain and Ire- 
land, within two months from the date of such appointment ; and as regards 
all other places, within twelve months from the date thereof. It is perhaps 
worth noticing here, that under the above clauses, goods and chattels in 



PABTTCVLAR TITLES. 47 

the order and disposition of any bankrupt, but not really his, and copyhold 
properly and estates tail, will not vest in the assignees as other property 
belonging to him generally will. But by the d & 4 Will. 4, c. 74, s. 66, 
it is provided, that any commissioner acting in the execution of any fiat 
which, after the 3 1st day of December, 1638, shall be issued in pursuance 
of the act of the 1 db 2 Will. 4, c. 56, under which any person shall be 
adjudged a bankrupt who at the time of issuing such fiat, or at any time after- 
wards before he shall have obtained his certificate, shall be an actual tenant 
in tail of lands of any tenure, shall by deed dispose of such lands to a pur- 
chaser for valuable consideration, for the benefit of the creditors of such 
actual tenant jn tail, and shall create by any such disposition as large an 
estate in the lands disposed of, as the actual tenant in tail, if he had not 
become bankrupt, could have done under the act at the time of such dispo- 
sition. Provided that if at the time of the disposition of such lands by 
such commissioner there shall be a protector of the settlement, by which 
the estate of such actual tenant in tail in the lands disposed of by such 
commissioner was created, and the consent of such protector would have 
been requisite to have enabled the actual tenant in tail, if he had not become 
a bankrupt, to have disposed of such lands to the full extent to which, if 
there had been no such protector, he could under this act have disposed of 
the same, and such protector shall not consent to the disposition, then and 
in such case the estate created in such lands, or any of them, by the dispo- 
sition of such ^commissioner, shall t>e as large an estate as the r , ■•• -i 
actual tenant in tail, if he had not became bankrupt, could at theA -1 
time of such disposition have created, without the consent of the protector. 
And by the next two sections of the same act, certain provisions are made 
with reference to the c6asent of the protector : and by sect. 59 it is declared, 
that every deed of disposition by the commissioner afiecting lands not held 
by copy of court roll shall be void, unless enrolled in Chancery within six 
calendar months after the execution, and the deed of disposition, if affecting 
lands held by copy of court roll, shall be entered upon the court rolls of 
the manor of which the land may be parcel ;(a) and if there be a pro- 
tector, and he shall give his consent by-a distinct deed, such deed of con- 
sent shall be void, unless it be executed on or before the day of the date 
of the deed pf disposition by the commissioner, and such deed of consent 
is to be entered upon the court rolls ; and by the same clause, every lord 
and steward of a manor is required to enter upon the court rolls any such 
deed, and to indorse a memorandum^ of such entry upon such deed ; but 
the act does not go on to say, that a memorandum so indorsed shall be evi- 
dence — nevertheless in matters of conveyancing few practitioners would 
think of requiring further evidence of the entry having been duly made on 
the court rolls ; but it would of course be usually seen when the court rolls 
were actually searched by a purchaser. By sections 95 and 96 of the 6 
Geo.*4, c. 16, the commission of bankrupt, the adjudication by the com- 
missioners, the assignment of the personal estate, and the certificate of con- 

(a) It is not declared by the act that deeds affecting* copyholds shall be void if not 
•nlered on the ooart rolls, an it is declared with remd to freehold deeds not duly enroUed ; 
neither is there any time fixed fiw entering sach deeds on the ooort roUs. 
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r •fiA 1 ^<>nnitj« are directed to be entered of *ieeoid el eonie place and 
L -'by tome peraoo appointed by the Loid ChanceUor before the 

same can be leceiYed in eyidence. 

If the entail and remainders or leTersion expectant upon it hare been 
thaa barred by the bargain and sale of commiesioneiB of bankropt, it sboald 
be shown that the bankrupt was tenant in tail in po ssessi on, or had the 
immediate freehold with some oherior estate uii« in oader that the bar may 
be eflbctnal as to the remainders ; for it has been decided that where an 
estate for life was in one, and the immediate remainder in tail expectant 
thereupon in another, and they both became bankrupts, the commissiooen 
could not by their bargain and sale acquire and confer more than an actoal 
life estate, with a base fee in remainder derived out of the estate of the 
tenant in tail in remainder. Jarris t. Taylenr, 8 R 4b A. 557. Thie 
of course would have been diflerent had the tenant in tail also been eeiaed 
of the fee simple in remainder or reversion expectant upon his estate tail. 
It should likewise be shown that the bankrupt was alive at the time of the 
execution of the bargain and sale, for this efiect of a bargain and sale 
made by the commissioners after the bankrupt's death has been doubted 
with respect to entailed property of which the bankrupt Wb8 possessed. 

By sect. 22 of the above-mentioned act of 3 db 4 Will. 4, c. 74, the pro- 
tector of a settlement is declared to be the owner of any estate prior to an 
estate tail held either for years determinable upon a life or lives, or for 
any greater estate, not being an estate for years absolute, or the first of 
such prior estates, if more than one under the same deed ; or an estate 
by the curtesy in respect to the estate tail is to be deemed a prior estate 
under the settlement, as likewise a resulting use under the same settlement. 

ftKiy 1 ^y *^^« ^9' ^^ ^^^ persons are the owners of a prior ^estate, 
I- -I they shall each be protectors to the extent of an undivided share. 

And by sect. 24, where a married woman would, if single, be the protector, 
she or her husband together shall be the protectors of the settlement. But 
by sect. 27, no woman in respect of her dower, no bare trustee (except 
where such bare trustee might have formerly made a tenant to the praecipe, 
see sect. 31,) heir, executor, or assignee, shall be the protector, and certain 
provisions follow, providing for cases where the prior estates are more 
than one, and for dispositions made before the 31st December, 1833. By 
sect. 32, power also is given to appoint a protector with a provision (sect. 
33) in cases of lunacy of the protector. The subsequent sections of the 
act contain provision for the consent of the protector, and relate to assur* 
ances by tenants in tail, and the nature and the enrolment of the deed, by 
which any disposition shall be made ; and in certain cases (sect. 48) the 
Lord Chancellor may be the protector of the settlement ; but the clnosea 
of the act must be referred to by the practitioner. The doubts which have 
arisen under this act are gone into at considerable length by Sir Edward 
Sugden, 2 V. db P. 282, and likewise by Mr. Hayes, in his Treatise on 
Conveyancing, vol. i. p. 166 (5th edit.) 

Where a fee simple has been gained, or attempted to be gained, by the 
tortious conveyance of a person having some less estate than a fee Bimple* 
it should appear that such person had an estate upon which a fine, feofiment, 
or other aesuranee could operate. It most appear that this estate was a legal 
estate, and that previous to the fine or recovery being levied or sufiTered, the 
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estate on which the fine or recovery was intended to operate was an adverse 
estate or an estate previously divested by the fine or recovery itself. Pod- 
ger's case, 9 Co. 104 ; Saffyji's case, 5 Co. 124 ; 1 Pre. Conv. 224. With 
a view to divest the *estate, it has been usual hitherto for the ^ ^^ ^ 
party having any such estate of feehold, and intending io levy a L -'. 

fine, to make a feofiment to a stranger ; and in order to save the particular 
estate of the freehold from forfeiture or from being absolutely lost, it was 
recommended, before making the feofl^ment, to execute a demise of the land 
to a trustee for ninety-nine years, in trust for the party intending to levy 
the fine ; or if a termor attempted this doubtful experiment of gaining the 
fee,' it was the practice for him, previously to the divesting of the estate, to 
assign his term in (rust for himself. Doe d. Mad dock v. Lynes, 3 B. & 
C. 388 ; and see Doe d. Cooper v. Fruel, 4 B. <& AdoU 283. The point 
upon which the greatest difficulty arose in such cases was, that a forfeiture 
of the term must necessarily have been incurred, whereby the reversioner 
had an immediate right of entry. The feoffment is executed for the pur- 
pose of divesting the estate of the remainder-man or the reversioner before 
the fine can operate; but it seems that the estate of the reversioner cannot 
be well divested unless also the estate for years in the possession of the 
tenant be divested, or unless the tenant for years assent to the livery. If the 
term (as was the practice) had been previously assigned to a trustee for the 
party wishing to gain the fee, still that party being beneficially interested, 
cannot divest the estate of the trustee (such trustee being the assignee of 
the term) without his consent, by reason of the general rule of law apply- 
ing to trustees and their cestui que trusts, so that in any way without the 
consent of the tenant for years there can be no disseisin, or if there be a 
disseisin with his assent, a forfeiture is incurred. After a feofiment so 
made, and a fine levied and no claim made, the conusee of the fine might 
hold after five years elapsed. But such titles can never be considered' 
'marketable ; the difficulty of proving nonclaim is of itself an ^ ^ ^ 
insuperable objection. I- J 

In connection with the subject of estates in remainder, said to have been 
barred by the tortious operation of fines, feofiments, or common recoveries, 
it may be worth while to caution the student against confounding (which 
may too readily be done) limitations which are strictly contingent remain- 
ders with executory devises, particularly that class of limitations where 
there is a contingent remainder in the alternative, or, as it is called, a 
remainder with a double aspect ; such remainders it is often in the power of 
the owner of a prior estate to bar; but an executory devise ft is not within 
the power of any to defeat. An estate to A. for life, remainder to her child- 
ren in fee (A. not then having any child,) and if there shall be no child of 
A., then to B. in fee ; the estate to the children of A., as well as that to B. 
in fee, is a contingent estate capable of being defeated, by A. Doe d. Her- 
bert V. Selby, 2 B. db C. 926. But an estate devised to A. in fee, with a 
proviso that if A. die and do not leave any child living at her decease, then 
the estate shall be to B. in fee, is a case of an executory devise where there 
is no power of barring the ulterior estates. 

It has of late years been held, contrary to what was formerly the opinion 
of the profession, that a title depending upon the destruction of contingent 
remainders is marketable. Hasker v. Sutton, 2 Sim. & St. 513. It is ako 

October, 1847. — 4 
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pariicalarly necessary in titles to fee simple estates* particularly where 
powers of appointment have been exercised, to obserre, that the limitations 
of the property are not opposed to the rules which forbid the creation of 
estates to continue in perpetuity, so as to interfere with the alienation of the 
subject-matter for a longer period than the prescribed limit of a life or lives 
r «A0 1 ^" ^''^Rf ^^^ twenty-one *year8 and a few months, allowing for the 
L -^ period of gestation, afterwards. The rule is, that within such period 
the property must be capable of alienation, not that it by possibility may 
become alienable. But it is not to be understood from this rule, that grants 
of perpetual rents, or grants of rights of way or other easements, or cove- 
nants affecting the enjoyment of property in any particular manner in per- 
petuity, which rents, rights or covenants are themselves capable of being 
released or assigned by the grantees or covenantees, do necessarily infringe 
the rules against perpetuities. These in general constitute new estates or 
rights, subject to which the property burthened or charged may be well 
aliened or granted over, and the easement, covenant, or charge itself may in 
like manner be enjoyed or granted over, or even released, so that the several 
parties entitled may together always deal with the property as if free and 
unshackled. Upon this subject the writer cannot do better than insert the 
remarks of the Lord Chancellor in the case of Keppel v. Bailey, 2 Mylne 
& Keen, 027, elucidating the doctrine under discussion. The question to 
which the observations refer was, whether under a coveniint entered into by 
persons in copartnership (owners of certain ironworks) they and their heirs, 
executors, administrators, and assigns, should be compeUed to get all their 
lime at certain lime works, and to carry the same, when so gotten, along a 
railroad called the Trevel Railroad, for the benefit of the proprietors of those 
limeworks and railroad, or whether such a cofeoant did not tend to a perpe- 
tuity, and was as such, and likewise as being in reatraint of trade, invalid. 
The Lord Ghaneelior says, <• I am not greatly struck, notwithsuindlng the 
ability with which it was pressed, with the argument against the covenant 
in question, derived from its supposed repugnance K) the rules respecting 
r «fil1 P^^P^^ui^^cs- I *^^ iio( At all doubt, that the enjoyment of property 
u ^ may be tied up, and an illegal perpetuity created, by annexing con- 
ditions to grants, or by executing covenants, whereby whoever happens to 
be in possession shall be restrained from using that which is the subject of 
the grant or covenant in all but a certain prescribed way, provided always 
that the restraint so constituted is not reserved in favour of some other party, 
who may release it at his pleasure ; and, therefore, all such conditions and 
covenants are void if they go beyond the period allowed by law. But if the 
party for whom the condition is made, or the party covenantee has the 
entire power of dealing wiih his interest in the subject-matter, it is an 
obvious mistake to treat this as an instance of perpetuity, or of any tendency 
towards perpetuity. Indeed the property, the subject-matter of considera? 
tion here, is not the estate fettered by the condition or covenant, but the 
benefit reserved by the condition, or secured by the covenant ; and upon 
that there is by the hypothesis no restraint at all ; and certainly, to take 
another view, though one of the parlies interested (the owner of the property 
subject to the covenant or condition) may be fast, the other is loose ; and so 
quoad both taken together, that is, quoctd all interested, the property is free; 
thus admitting that the owners of an estate could no more be restrained per* 
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petually from cuIiivatiDg it by supplies derived from any but one markeC« 
or from selling its produce at any but that market, than they could be 
restrained from selling the estate ; and admitting that the one would be as 
much a breach of the rule against perpetuity as the other, it would be no 
such violation, nor would it in any way defraud that rule, if the owner of the 
estate were restrained from buying and selling at any market save that 
belonging to a certain party entitled by gftint or by covenant to the privilege^ 
and which he might *at his pleasure vary or extinguish. Upon p«Aon 
other grounds, such a restraint may be objectionable and void in >- -^ 
law, as well as bad in policy ; but certainly not upon the doctrine of perpe* 
tuity, by which it is no more struck at, than a right of way or other ease- 
ment which the owners of one estate may enjoy over the close of another. Such 
easement continues to be enjoyed by the owner of the one estate, whoever 
he may be, over the other estate, into whose hands soever it' may come. 
So of a rent issuing out of an estate, and which may nearly absorb its profits, 
DO one ever deemed this objectionable on the ground of perpetuity. The 
easement and the rent are the property in question, and they are free. The 
party entitled to the tenements is interested in the tenements subject to the 
easement or yielding the rent ; the other party has the incorporeal heredita- 
ments connected with the corporeal hereditament of the lands ; and the cir- 
cumstance of the land being aubject to his rights, while he is unfettered in 
the enjoyment and the disposal of those rights, does not either constitute or 
tend to a perpetuity. I am therefore clearly of opinion, that the covenant 
to take the lime at the Trevel Works, and carry the iron by the Trevel Rail* 
way, is notbad, on the ground of its tendency to a perpetuity, or constitut- 
ing a shift, whereby the rule of law on that head may be evaded. There 
appears at first to be more weight in the objection which was also urged in 
this case, that covenants of this description are in restraint of trade.*' 

Connected with this subject is the question which occasionally arises as 
to the covenants entered into with the owners of certain houses, that land 
adjoining or around or in front of such houses shall always remain unbuilt 
upon, or as pleasure ground : it is by no means clear that an objection might 
not be taken to such covenants or 'agreements as these. Such cove- p taq n 
nants are taken, and to a great extent relied upon in practice, the I- -* 
parties considering that in many cases damages might be obtained for a 
breach of the covenant, and perhaps relying a little upon the support of a 
Court of Equity, if their rights were grossly infringed — the whole law upon 
this subject, at least so far as regards covenants running with the land, is set 
forth in Smith's Leading Cases, vol. i. p. 22, under the head of Spencer's 
case. 

Where lands are of copyhold or customary tenure, not only the muni- 
ments of title, but most of the incidents of tenure and rights of ownership 
and enjoyment are totally different from those connected with lands of the 
tenure of common socage, and therefpre require to be difllerently considered, 
and some particular proofs specified. The distinction between copyholds 
and customary freeholds is generally ascertained by the form of the admit- 
tances or entries on the court rolls ; the copyholds, strictly so called, being 
surrendered or held by the tenant at the will of the lord, according to the 
custom of the manor; customary freeholds being usually granted or held by 
the tenant according to the custom of the manor. Copyholds generally, if 
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not always, pass by surrender and adroittaoce on ih^ court rolls, while cus- 
tomary freeholds are often passed by bargain and sale, which is freqi]«Dtly, 
but not always, entered on the court rolls, or in some way noticed by the 
steward. The legal estate in fee of copyholds is always vested, or supposed 
to be rested, in the lord. The descent of copyholds, and of customary free- 
holds, varies in different manors according to the custom, sometimes follow- 
ing the rule of descents of lands held in borough-English, sometimes that 
of gavelkind lands, but more frequently that of common socage lands, while 
in some manors the property, although land or real estate, is considered in 
r*Ai1 ^^^ ^nature of personalty, and is, oti the death of the owner, 
L -I descendible or devisable as such. In some of the manors where 
this custom obuiins, the property is held for lives, or for years deter- 
minable upon lives. The grant being to one life in possession, and two or 
.three lives in reversion,and upon the dropping of the life or lives in'posses- 
. si on, one of the lives in reversion usually succeeds to the possession, a fine 
being commonly paid to the lord for every new life inserted. Pi'ior to 1 
Vict. c. 26, these customary lands passed by will unattested, as did other 
personal property. In lands held by copy of court roll, the lord of 
the manor is entitled, as the superior lord, to many of the rights vested in 
the king in respect of common socage lands, such as escheat, rights of 
homage, suit and service, and the right to hold courts and other privileges. 
In copyhold titles the abstract ought to set forth all the particular customs, 
the particular nature of the tenure, the rules of descent, the fines, heriots, 
rents, services due, and the rights of freebench and curtesy ; also, rights as 
to leasing and the renewal of leases, rights of common, of cutting timber, or 
of turbary, of getting mines and of inclosing commons with consent of the 
homage or without (if such a custom be possible,) rights to estovers, and 
any particular rights of the lord affecting the tenants ; and if lands have 
been entailed, the custom to entail, with any other special customs which 
may obtain within the manor. All customs to be valid and legal must be 
reasonable, and therefore it has been doubted how far the lord of a manor 
can justify the inclosure of wastes without the consent of the jury or of the 
homage. Badger v. Ford, 3 B. & A. 153 ; but see Com. Dig. tit. Common 
(G). These customs and privileges are generally proved by the certificate 
of the steward, stating that they are the general customs of the manor, or by 
r *(^f\ 1 ^^^^^^^ ^^^^ court rolls or *books relating to the manor, of ancient 
t -^ date, authenticated by the steward's signature, 'or attested by any 
other person who has examined the extracts with theotiginals. The entries 
on the court rolls made use of for this purpose, consist not only of the regular 
surrenders and admittances, but likewise of presentments by the homage. 
Old costumals, and other old documents, signed by the jury of the court 
leet or court baron, or by other copyholders ; even documents not signed 
at all, nor. entered on the court rolls, having been handed down along with 
the rolls or record of the manor, stating what are the customs, may be evi- 
dence, although no instances of the particular custom or fact appear on the 
rolls therast'lves. Roe v. Parker, 5 T. R. 26 ; Denn v. Spray, I T. R. 
466; Chapman v. Cowlan, 13 East, 10; and general notoriety or general 
reputation of a custom may be sufficient proof of it ; Crease y. Barrett, I 
Cr. Mee. & Ros. 919 ; but then it is said that some instances of the fact, if 
proof be attempted by parol merely myst be adduced ; 4 Leo. 242 ; and 
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see note to Roe v. Parker, 5 T. R. 26 ; 2 Walk. Copyholds, 59 ; which 
brings the evidence by parol only, to be merely nugatory, and it is said, 
Vin. Abr. tit. Evidence, T b. 25, that proof of a custom by parol is bad ; 
that it ought to.be proved out of the books or surveys of the manor. But 
edstoms are properly triable by a-jury. Where upon a trial traditionary or 
parol evidence has been admitted as to some collateral descents, from which, 
as prevailing in the manor, a jury might infer what was the customary 
descent between other collaterals further removed, but as to which nothing 
appeared, any evidence to contradict such reputation may be let in. See 
Doe ▼. Sisson, 12 East, 62. A verdict, or decree, or depositions in an old 
suit, in these matters, are evidence, although they are not to be looked upon 
always as ♦conclusive. Reed v. Jackson, 1 East, 355; Freeman v. r »/./,-! 
Phillips, 4 M. & S. 486. A verdict or decree is, however, better evi- L -» 
dence tban mere common reputation and tradition. 1 East, 3. 57 ; and see 
post. A custom to lease without the license of the lord has been said not 
to be well proved by showing old leases between twenty, forty, or even 
sixty years back. Jackman v. Hoddesdon, Cro. Eliz. 251. But generally 
two instances of any particular custom appearing upon the rolls, if of 
ancient date (that is to say, perhaps twenty years old or upwards,) are 
sufficient to prove such to have been the custom of the manor, if nothing 
appear to the contrary. RatcliflTe v. Chaplin, 4 Leo. 242. Even one 
instance has been admitted as carrying sufficient weight to establish a 
particular descent in copyholds ; Doe d. Mason v. Mason, 3 Wils. 63 ; 
and by another decision, where there was one instance of an entail 
having been barred by a recovery, and another of a surrender relied upon 
for that purpose, it was thought sufficient (where the entails within the 
manor had been few) to negative the conclusion, that a recovery ought 
to have been used. Roe d. Bennett v. Jeffireys, 2 M. & Sel. 92. A 
custom however to bar by recovery and by surrender may both subsist 
together in the same manor. Doe v. Dauncey, 7 Taunt. 674 ; Doe v. 
Ossingbrooke, 2 Bing. 70. If a custom to entail exist at all, there must 
always exist some power of barring the entail ; and if the particular mode 
be not prescribed, a surrender will be effectual to bar it, even though it be 
a surrender to the use of a will, 1 Watk. Copyholds, 178. It has been 
said,' that a recovery is the more solemn and proper method of barring an 
entail, and that a power to suffer a recovery is always an inseparable 
concomitant to a tnanor where there is a custom to entnil without any 
special custom, and though other modes within the manor be used. I 
Watk. Copyholds, 161 . . *lf an entail be attempted to be created r^^y\ 
where there is no special custom to entail, the donee takes a I- -1 
conditional fee', which the tenant may alien in fee simple after issue had. 
Doe V. Clark, 5 B. & Aid. 461J . Every tenant who has a primd facie title 
to a copyhold estate, has a right to inspect the rolls of the manor, and to 
take copies of them,' so far as respects his rights, and if this claim be refused, 
it may be enforced by mandamus in the Court of. Queen's Bench. As 
copies of court roll so vitally concern the copyholder, whether there be 
any cause or proceeding instituted or not, the Courts of Law, as well as 
Courts of Equity, will compel the lord, or the person in whose hands the 
rolls aire, although not the lord or the steward, but a stranger, to permit the 
tenant to inspect them, and to take copies of them, paying the accustomed 
fees ; and will also compel a stranger to produce them on a trial. Anony- 



M LBB OX ABSTRACTS OF TITLB* 

moos. 2 Yes. 678 ; The King t. Lucas, 10 East, 289 ; The King t. Toirer, 
4 M. db Sel. 162 ; Fiocb's Rep. 240. 

A purchaser may always require a vendor, who cannot procure the pro- 
duction of ihe rolls, to produce copies of all entries on the court rolls afiect- 
ing the subject of the purchase, which, when signed by the steward, are for 
many, though not for all purposes admitted as evidence. It may be here 
remarked, that court rolls are not regarded strictly as instruments of record. 
The purchaser ought always, as a matter of precaution, to search the court 
rolls for incumbrances, and if any mortgages, incumbrances, or conditional 
surrenders have been made, he will of course require that satisfaction be 
entered op upon the rolls, or obtain a release or surrender from the incum- 
brancer. To what length of time the search for incumbrances ought to 
extend, is a matter of some discretion, and must depend on circumstances ; 

r sfifil "'^'^^^^^ >^ ^^ ^° ^^'^ ^^^^ ^^® coOrt *rolls are notice to a pur- 
L -^ cbaser of all their contents, it seems that a Court of Elquity would 
not fix a purchaser with notice of a fact of early date stated on the court rolls, 
if a search had been made for a reasonable period. Pearce v. Newlyn, 3 
Madd. 188; 3 Sog. V. & P. 478; and perhaps twenty years, or in extra- 
ordinary cases thirty years, might for this purpose be considered a reason** 
able period for searching. Even by searching the court rolls from the 
earliest period, the purchaser cannot ensure himself in all cases from the 
risk of prior incumbrances. As, for instance, in cases where surrenders 
have been made out of court, and there is no custom requiring those sur- 
renders to be presented immediately, as will be stated hereafter, connected 
with the case of Horlock v. Priestly & Ux. 2 Sim. 75. 

One distinction in copyhold titles is very important to be attended to, 
namely, claims in respect of rights of dower, freebench, and curtesy. In 
what are termed strict copyholds, these rights usually difier from those sub- 
sisting in lands of the tenure of customary freeholds. All such rights are 
liable to be varied by special custom in different manors ; but in general, 
while in copyhold lands, strictly so called, rights of freebench or dower and 
curtesy attach only upon those lands of which the husband or wife died 
seised, in what are termed customary freeholds, these rights usually attach 
upon all lands of which the husband or wife was seised at any time during 
the coverture, in analogy to such rights attaching in respect of fee simple 
lands. The share too which accrues to the surviving husband or wife for 
freebench or curtesy varies in different manors. By the custom of gavel- 
kind the wife is entitled to a moiety, but only during widowhood. Co. Litt. 
83 b. 

In almost all manors, surrenders to the uses of the will of the proprietor 
r*AO 1 ^^ tenant were formerly necessary ; •Doe d. Smith v. Bird, 5 B^ db 
I -' Adol. 695 ; but the 55 Greo. 3, c. 192, varied this law, and declared 
that where any copyhold tenant of any manor should by will dispose of or 
appoint his copyhold tenements, the same having been surrendered to the 
uses of his will, every disposition made by any such will by any person 
who should die after the passing of that act (12th July, 1815,) should be 
as valid, although no surrender should have been made to the uses of the 
will of such person, as the same would have been if a surrender to his will 
had been made. The act was not retrospective, but applied only to those 
who died after the passing of the act (12th July, 1815,) and it therefore 
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becomes sometimes necessary in old transactions to ascertain the exact period 
of the decease of a testator who has made no surrender of his copyboids to 
the uses of his will. But this act was repealed by the late Wills Act, 1 
Vict. c. 26, except so far as it related to former wills ; and all wills subse- 
quent to the last named act are regulated by that act« 

Where there was no surrender to the use of a will, copyholds passed 
under a devise of real estate where the testator was possessed of copyholds, 
and made his will subsequent to the 55 Geo. 3, c. 192 ; see Doe d. Clarke 
▼. Ludlam, 7 Bing. 275. Although copyholds, strictly so called, as indeed 
all customary lands which pass by surrender and admittance, might formerly 
be devised by a will not attested, they not being within the Statute of Frauds, 
the will being regarded rather as an instrument directing the uses of the 
previous surrender, still, with regard to what are termed customary free- 
holds, the will must, even prior to the 1 Vict. c. 26, have been attested 
according to the Statute of Frauds. These lands are such as do not pass 
by surrender, but by bai^in and sale entered on the court rolls, being 
usually held at the will of the lord, and although strictly called customary 
freeholds, *they may pass under the name of copyholds in a will. p^,«Q-i 
See Doe v. Danvers, 7 East, 299 ; 1 Walk. Copyh. 131. It does L '" J 
not always follow that a will afdmitted to probate by the Ecclesiastical Courts 
would necessarily be a sufficient will in all cases to pass copyhold estates. 
Sec Jervoise v. The Duke of Northumberland, 1 J. & W. 570. Heretofore 
It was always held that an equitable interest in copyholds might be well 
devised by a will unattested; but this since the 1 Vict. c. 26, cannot of 
course take place. 

Where there has been a surrender to the uses of a will, it has been said 
that a parol will might be well made of copyboids, 1 Watk. Copyh. 130; 
but this of course can only be prior to the late Wills Acts, 1 Vict. c. 26, and 
applies to wills made previous to the 1st January, 1838. It is not always 
necessary that a surrender, whether as an absolute sale or operating only 
conditionally as a mortgage security, should be made in Court. By custom 
it may be made out of Court, and then usually the jury or homage present 
it at some following Court. Where there is no custom that such surrenders 
should be presented within a definite time, there can bo no absolute security 
of title until after a certain time elapsed from the completion of the contract ; 
for a surrender of the description above referred to, may be made several 
months before a Court is held, and not be presented until a considerable 
period afterwards, and even then will not be postponed to another subse- 
quent surrender, although made in Court. See Horlock v. Priestly & Ux. 
2 Sim. 75. Such a custom has been held to be a valid custom. To ensure 
a priority where a copyholder mortgages by a deposit of his copies of court 
rolls, it should be seen that he deposits the admission of himself as tenant, 
as well as the previous copies of court roll relating to his estate. Whit- 
bread V. Jordan, 1 Y. & C. 303. 

•Under the 7 Geo. 4, c. 57, s. 11, copyholds vested in the *assig- r- «-■ -i 
nee of an insolvent without any entry on the court rolls. But by ^ -* 
the 1 & 2 Vict. c. 1 10, s. 47, a certified copy of the vesting order under the 
act, and a certified co]^y of the appointment of the assignees, are required to 
be entered on the court rolls, whereupon the assignees are to surrender or 
convey any copyhold or customary estate to a purchaser. Searches for the 
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Barnes of insolvents subsequent to the year 1817 may be made in the books 
of the Insolvent Debtors* Coon in Portugal Street in London ; but for the 
period prior to that year, searches must be made at the office of the clerk of 
the peace at the Old Bailey. 

The appointment of assignees in bankruptcy does not appear to carry 
with it to the assignees under the vesting clause of the I & 2 Will. 4, c. 
56, s. 26, copyholds of which the bankrupt is seised, as that act only vests 
in the assignees property which was by the 6 Geo. 4, c. 16, directed to be 
conveyed by the commissioners. 

It has not hitherto been usual upon surrenders, or in admittances to 
customary or copyhold lands, to notice on the court rolls any trusts afiecting 
the estate ; sometimes, however, trusts or deeds containing limitations in 
trust are referred to by the court rolls, and must be considered binding upon 
the lord even prior to the late Wills Act, <« For if," says Lord Mansfield, 
»« the lord consents to a condition or trust on the court rolls, then he is bound 
by it, for he cannot claim against his own act." 1 Eden, 232 ; The King 
V. Haddingham, 15 East, 463. And accordingly, where a tenant was 
admitted by the steward of a manor upon the trusts of an indenture refer- 
red to in the surrender, and the surrenderee, who was the trustee, died 
without an heir, the lord could not claim the land by escheat, but was 
bound by the trusts. Weaver v. Maule, 2 Russ. & Mylne, 97. 

«7o -1 ^y ^^^^' 3 o^ ^^® 1^^^ ^^^ for the amendment of the law 'relating 
L -'to wills, 1 Vict. c. 26, which does not, however, apply to wills made 
previous to 1st January, 1838, the above-mentioned act of 55 Geo. 3, c. 
192 (relating to surrenders to the uses of a will) is repealed, and the power 
of devising copyhold or customary lands is given to a testator notwithstand- 
ing he may not have surrendered the same to the uses of bis will, or not- 
withstanding that being entitled as heir, devisee, or otherwise, to be admit- 
ted, he shall not have been admitted to the property; and by the same 
section, rights of entry and contingent interests may be devised. By the 
same act (sect. 8,) wills of customary or copyhold lands, or so much of such 
wills as may contain the disposition of any such real estate, are directed to 
be entered on the court rolls of the manor or reputed manor within which 
such lands are situate. The trusts contained in the will are not required 
by the act to be set forth, but it is declared that it shall be sufficient to state 
on the court rolls that the real estate is subject to the trusts declared by the 
will. • This act also, in reference to all subjects that are devisable, directs • 
that no person under the age of l we pty-onr years shall be capable of making 
a will, and provides that' two witnesses shall in all bases: be sufficient as 
attesting witnesses to any will*; and (by sect 1<)) it is enacted that appoint-. * 
mentis made by will, if executed andattested as other wills a re. for the future 
directed by the act to be,- 1. e. attested by two witnesses and signed by the 
testator at the foot« shall be valjd appointments^ alihobgh other solemnities 
required to effectuate the appointment shall' have been directed. By sect. 
27 of the same act, a general devise or gift is to include (unless a' contrary 
intention appear) any property which a testator had power to appoint in 
any manner he might think proper (meaning thereby a general power of 
appointment in regard to the objects ;) but a general devise is not to extend 
r *7^ 1 *^° comprise particular or specific powers. Special powers must be 
L -^ executed by a special clause or a reference to the power or subject 
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as heretofore. By sect. 26, a general devise may include copyholds and 
leaseholds as well as freeholds ; and (by sect. 25) lapsed or void devises 
may be included in any general devise, and any devise will extend to pro- 
perly of which the testator was possessed at the time of his death. The 
act also declares gifts to attesting witnesses to be void, but provides tbaC 
wills shall not be void by reason of the witnesses to a will becoming or being 
incompetent witnesses. By this last clause, the case of Foster v. Bunbury, 
3 Sim. 40, which decided that a legacy given to a witness, if the will only 
related to personal estate, should be good, is no longer law. It is also 
declared by this new act (sect. 28,) that devises without any words of limi- 
tation or inheritance shall be construed to pass the fee or other estate of 
which the testator had power to dispose, unless the contrary appear by the 
will. This also is contrary to what has hitherto been the law. It seems 
therefore prudent, if not necessary, that in order to confine a general dispo- 
sition, so that it shall only extend to an estate for hfe or other limited period, 
an express limitation should be inserted in the will. By sect. 29, a definite 
meaning is affixed to the words «« dying without issue," which are to be 
construed to denote a failure of issue of any person in his lifetime, or at the 
time of his death, and not an indefinite failure of issue, as was formerly the 
rule in regard to devises of real estate. By sect. 33, a devise to a testator's 
child, who may die in the testator's lifetime, leaving issue, shall not lapse 
thereby, but shall take effect as if the death of the devisee had happened 
immediately after that of the testator. It is also declared (sect. 18,) that a 
will shall be revoked by marriage, except in cases where an appointment is 
authorized to be *made by will, and the property, in default of any _. ^ 
appointment, would not go to the heir, executor, or administrator, or >- -^ 
next of kin of the person having the power. These are some of the more 
important provisions of this act, which being a recent and great alteration in 
the law, it has been deemed advisable to notice. (6) 

A difficulty may hereafter arise under this act connected with the sub- 
ject of aiding the defective execution of powers. It will be difficult for 
equity, in the face of the direction contained in the act, that.all testamentary 
appointments shall be executed in the presence of two witnesses, to support 
any appointment not executed according to the act, while if any appoint- 
ment be made by deed, equity will, it is presumed, still adhere to the old 
doctrine of aiding a defective execution in favour of certain meritorious 
objects as formerly. Of course the rule of law in cases of bequests of stock, 
the decisions as to which went the length of repealing the act of parliament 
(by which all such bequests were directed to be attested by two witnesses,) 
can no longer be supported. Every will must now be.attested by two wit- 
nesses, if it'is to have any legal eflTect whalever^ 

Upon the.8u.bject'of the ^Oih section of the above act, which decl|\res, 

that- where the words ««die without issue," or <«die without leaving issue," 

■or "have no' issue," occur in any devise or bequest, such Words shall he 

construed to mean failure of issue at the death of the person whose issue is 

(b) The form of atteelation being now a material object of attention under every will, a 
form is subjoined for the use ofpractitionere. 

** Signed by the testator, A. B., as and for his last will and testament, in the presence of 
us, who, being both -present at the same time, did. in bis presence, and in the presence of 
each other, subscribe our names as witnesses. C. D. 

E. r." 
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r ^75 1 ^^^^^^^ ^^» ^^^ "®^ ^^ indefinite failure of issue : »it may be remark- 
L J ed, that de rises in which these words or words nearly similar occur, 
must be the subject of doubt, until the import of such clauses has been set- 
tled by legal decision. 

Formerly a devise to one generally, or to one and his heirs, or to him 
for life, with a superadded devise in case he should die without issue, gave 
to that man an estate tail. At present under the late Statute of Wills* 
neither of such devises would give an estate tail ; the first two cases would 
probably be considered to be a fee with an executory devise over, in the 
event of the devisee not having issue living at his death ; and the third 
case would give an estate for life, with a remainder over, contingent upon 
the like event. If instead of the words « dying without issuer*' the words 
of the devise should be <• dying without issue male," it seems doubtful 
whether such a limitation might not still be considered an estate tail. 

An exception is contained in this clause of the act, stating that the con- 
struction above alluded to is not to be applied, where the person first taking 
has an estate tail, and that it shall not extend to cases where the meaning 
of the words is, that there shall be no issue born, or shall live to attain an 
interest under some preceding gift. Several modes of revocation are pointed 
out by the act; but cancellation, it is now said, will not, according to 
the act, amount to a revocation. See 2 Sug. Y. & P. 255, (lOih edit.) 
This opinion, however, may not perhaps be fully concurred in by the 
profession. Cancellation may perhaps be considered as destruction for 
some purposes* 

According to the established practice of the Courts, parol evidence is 
admissible to explain devises or bequests in wills, where there is something 
doubtful dehors the will requisite to be cleared up, or where the will would 
r*7Al ^ inop'erative without such additional explanatory evidence. *Stan- 
I- -I den V. Standen, 2 Ves. jun. 589; affirmed on appeal, 6 Bro. P. C. 
193 ; Jones v. Curry, 1 Swanst. 66 ; Careless v. Careless, 1 Mcr. 384. 
But a doubt apparent upon inspection of a will or deed must be cleared up 
by the inspection of the instrument itself; see Cheney's case, 5 Rep. 136; 
1 Salk. 232 ; the former of these is called an ambiguity latent, the latter a 
patent ambiguity. 

Reference to a testator^s circumstances in order to explain his will has 
been sometimes allowed, but this only in particular and special cases. It 
has been said, that where the disposition is of personal estate, and the 
bequest is doubtful, the same reference to the testator's circumstances can- 
not be allowed as in cases of real estate. The state of circumstances exist- 
ing at the time of the execution of the will may be a proper subject of 
inquiry — but evidence will not be allowed to show the intention of the tes- 
tator, so as to control the construction of the will, if the words have a defi- 
nite meaning; as in the case of Doe v. Oxenden, 3 Taunt. 197, where a 
testator devised his estate at A., in the county of Devon, and evidence was 
adduced to show that the testator was accustomed to distinguish by his 
estate at A. property lying in several parishes, the evidence was not 
admitted. The reason assigned in the case referred to below is, that wills 
of real estate and personal estate are difier«nt in their nature ; the former 
operating upon what the testator had at the time of the making of his will, 
the latter being ambulatory till his death, and therefore comprising or 
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extending unto subsequently acquired possessions; that in fact devises of 
real estate are (or heretofore have been) always specific. Webb v. Hon- 
nor, 1 J. & W. 353. But it is evident, that wiifa the altered state of the 
law in regard to the operation of wills of realty, which are now also ambu* 
latory (afiecting all the real estate of the testator,) the reason of *ihis f^m-i 
distinction is in great measure abolished. How far the Courts will ^ ^ 
alter their rule of practice in this respect remains to be seen. The rule as 
laid down in the above case, is one which may be considered to have been 
a wavering or fluctuating rule, circumstances in particular cases having 
been sometimes urged as a ground for interfering with it— «s, for instance, 
where a devise might wholly fail or be inoperative without such evidence. 
See Miller v. Travers, 8 Bing. 353. Parol evidence has been resorted to, 
to disprove or to support the right of an executor to the residue. Thus in 
Langham v. Sand ford, 3 Mer. 30, Liord Eldon, referring to Clennell v. 
Lewithwaite, 3 Ves. Jun. 474, allowed parol evidence to be gone ii^to, to 
ascertain the testator's intention upon t,he point, whether the executor should 
take the residue or not, these being no clear and direct intention manifest 
on the face of the will itself against the executor's right ; thus also in 
regard to the identity of persons ; also in regard to the legitimacy or illegiti- 
macy of certain parties. It is well known, that the general term children 
will not include illegitimate children, where there are legitimate children 
who may take. Bay ley v. Mollard, 1 Russ* & M. 581. But illegitimate 
children may take by the description of children (if there are none who are 
legitimate), after they have acquired the reputation of being children of a 
particular father named ; and when it is shown that illegitimate children 
are intended to take, extrinsic evidence may be received for the purpose of 
ascertaining who had acquired the reputation of being the children named 
or referred to in the will. Wilkinson v. Adam, 1 Yes. & B. 453 ; and 
Swaine v. Kinnerley, 1 Ves. & Bea. 470. 

In reference to devises which may prove defective, it should be remem- 
bered, that what appear invalid or inoperative devises by the terms of the 
will, may often be *supported or confirmed in copyhold as well as in r-^p^a-i 
freehold estates, by imposing upon the heir a case of election. >- -^ 

Both dower and freebench, to which, as incidents of freehold and copy- 
hold estates, we have referred (at p. 6), may be barred by jointure or set- 
tlement made before marriage, in the case of a wife or of a widow who 
is stated to be barred by a jointure or other provision made before mar- 
riage, although it has been laid down that the purchaser may insist 
upon the production of the title to the jointure lands, yet I believe I 
am warranted in stating it to be the practice of the profession not to 
call for such title, when the wife being adult, has before marriage accepted 
either of a legal or an equitable jointure, in lieu of dower. See Simpson 
T. Gutteridge, 1 Mad. 613. It is generally considered sufficient to pro- 
duce the deed by which the jointure or provision is created. If it be 
a legal jointure, it must be seen that it has all the-requisities for barring 
dower, viz., that it is certain, that it is to commence afler the death of the 
husband, that it be made for the jointress's life, that it be^ade to her, or to 
herself and her husband, and not to another in trust for her, and that it be 
expressed to be made in lieu of the whole dower, and likewise made before 
marriage. And although the wife were an infant at the time of her mar- 
riage, yet if it be a legal jointure, it will bar her claim to dower, even with^ 
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out her parent or guardian joining on her behalf, 27 Hen. S, c. 10. Rven 
an equitable jointure will, if accepted by an adult female before marriage, 
be a good bar to dower, and heretofore it has been the general opinion, that 
a female infant might be bound, provided the interest hmited in bar were a 
valid and a certain provision* See 2 Sug. V. & P. .220, (10th edit.) But 
the case of Corbet v. Corbet, 1 Sim. & St. 612, affirmed on appeal 5 Russ. 
254, appears to have gone further than this, and to have decided that even 
r«70l ^" *invalid rent-charge granted in trust for the infant wife (a rent- 
*- -^ charge which ultimately failed by defect of title in the husband,) to 
the grant of which the father of the infant was a party, barred the dower 
of the wife, although it is true that in the case in question the rent-charge 
was subsequently confirmed. See upon this subject Carruthera v. Car- 
ruthers, 4 Bro. C. C. 613. 

But although a female may be bound by a legal or equitable jointure not 
to claim her dower and thirds, yet it has been decided that she is not bound 
by a settlement made of her real estate, if, at the time of the settlement, she 
were under age, so as to be debarred from dealing with it, as she otherwise 
might have done, if it had not been settled ; because while under age she 
cannot enter into such a contract. A settlement of a female infant's per- 
sonal estate is, however, binding; but by this is meaot binding upon the 
husband, since without settlement, he would by law become entitled to the 
whole of the personalty of the wife ; but by bis contract he restricts himself 
of his marital right, and thus of himself creates a settlement, which, how- 
ever, the wife has the power, if she pleases, of avoiding afterwards. In the 
late case of Simson v. Jones, 2 Russ. & Myl. 365, where this subject was 
discussed, a settlement by a female Infkni of leasehold estates, which came 
to her under a will specifically bequeathed to her separate use while single, 
was held to be an invalid settlement, being made during the time she was 
under age. The Master of the Rolls there says, speaking of the marriage 
settlement of an infant — that an infant is incapable of contract or alienation. 
But he adds, the general personal estate of a female infant is bound by a 
settlement made on her marriage, because such personal estate becomes by 
the marriage the absolute property of the husband, and the settlement is in 
r *80 1 ^^^^^ ^^^ settlement «and not hers. But in this particular case the 
L -* property being at the time the separate property of the wife, whi^h 
the husband could not acquire, it was held that the case did not come within 
the general rule above referred to, and the husband could not therefore 
restrict his ntarital right, as it could not, in that case, in any way have 
attached. And this reasoning, notwithstanding the decision in Massey v. 
Parker, 2 M. db K. 174,-seerhs to be well founded. According to that last- 
mentioned case, and to some others' which will shortly be mentioned, the 
limitation to the separate use of a feme sole, not contemplating marriage, 
was held void.' But that decision has been over-ruled, and it is now consi- 
dered to be settled, that a limitation to the separate use of a woman unmar- 
ried, and not at the time contemplating marriage, may be well made. TuUet 
V. Armstrong, iand Scarborough v. Borman, 1 Beav. 1. 34. 

Cluestions upon rightis and tides to dower, although still necessary to be 
considered, are rendered less important by the enactments of the late statute 
of the 3 & 4 Will. 4, c.74. 

The practice formerly adopted of making conveyances to the purchaser 
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absolutely, or to the purchaser and a trustee, but declaring that as to the 
trustee's estate, k shall be in trust for the purchaser, instead of making the 
conreyance to the modern common uses to bar dower, was sometimes pro- 
ductive of trouble and expense. It frequently caused the purchaser to rely 
upon the proof of a jointure existing, as a bar to the dower of the wife, when 
by using a different form of words no difficulty was created, by the use of 
which too the necessity for the production of the settlement might be often 
rendered unnecessary. But where the right to dower may arise in conse- 
quence of this form having been adopted prior to the *3Ist of De- - ,q. -, 
cember, 1833, the joining or acknowledgment of the wife becomes L -^ 
necessary. 

Formerly, akhough a legal term might be obtained and assigned as a pro- 
tection against dower, where an estate was liable to the dower of the ven- 
dor's wife, it was considered that a purchaser had the right to insist upon a 
fine; and of course, if so, he might now require a deed of acknowledgment 
by the wife. But the case of Mole ▼. Smith, Jac. R. 490, decided that 
where a long term of years can be assigned for the purchaser's protection 
against the dower of the wife, the purchaser cannot require a fine to be 
levied, or, what is now equivalent, an acknowledgment to be made at the 
vendor's -expense. 

The two late acts, one for the abolition of fines and recoveries, being 
the 3 d> 4 Will. 4, c. 74, and the other for the amendment of the law relat- 
ing to dower, being the 2 db 3 Will. 4, c. 105, have also done much towards 
relieving both purchasers and vendors from the troublesome process for- 
merly necessary, of exonerating an estate from dower, or preventing the 
possibility of dower attaching. 

The first of these acts abolishes (sect. 2) all fines and recoveries ; and 
sect. 77 declares that any married woman may by deed dispose of lands of 
ariy (enure, and money subject to be invested in land, and empowers her to 
dispose, release, surrender or extinguish, any estate which she alone, or she 
and her husband in her right, may have in any lands, or in any such money ; 
and also to release or extinguish any power vested in her in regard to any 
lands or money as aforesaid, as effectually as if she were a feme sole ; but 
her husband must concur with her in a deed to be acknowledged as after 
mentioned. But it is provided that the act shall not extend to any copy- 
hold *lands, in which the like end might have been eflfected by sur- - ^-.„ , 
render. By sect. 79, the deed to be so executed by a married L •" 
woman is to be either at the time of executing the same or afterwards, 
acknowledged by her before a judge or Master in Chancery, or before two of 
the perpetual or two of the special commissioners to be appointed under 
the act, and previous to such acknowledgment, the wife is to be examined 
apart from her husband ; and by sect. 82, the Judge, Master in Chancery, 
or Commissioner, taking such acknowledgment, is to sign a certificate of the 
due acknowledgment of the deed, which is to be filed of record in the Court 
of Common Pleas, and a copy of such certificate, signed by the proper officer, 
is to be evidence. 

The latter of these two acts, namely, the act for the amendment of the 
law of dower, 3 & 4 Will. 4, c. 105, declares, (sect. 2,^ that a woman shall 
be entitled to dower of the lands of which her husband nas died seised, or to 
which he was beneficially entitled, whether the estate therein be legal or 
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equitable, so that the same be of inheritance in possession, or be equal to 
such estate, but that (sect. 4) no widow shall be entitled to dower out of any 
land which shall have been absolutely disposed of by her husband in bis 
lifetime or by his will ; and by sect. 5 not only absolute dispositions, but 
partial dispositions by way of charge or incumbrances by the husband are 
declared to be good against the right of the widow to dower. And by sect. 
6, a declaration in any deed or will executed by the husband may bar his 
wife of dower, and a devise of the land to the widow, out of which she 
would be entitled to dower, shall bar such widow of dower, unless a contrary 
intention be declared by the will ; but this act does not afTect the dower of 
any widow married on or before the 1st of Jan. 1834, and no will, deed,^c.y 
executed before that day, is to be allowed to defeat or prejudice any right to 
r •ftq 1 ^^^^^'^^ 'Under the first of these acts therefore, the dower or title 
I- -'to dower of any woman married before the first day of January, 
1834, may be barred by deed duly acknowledged by her ; and by the second 
act (that relating to dower) the husband may by any deed executed by him 
or by his will, deprive his wife of her dower, if the parties have married 
subsequently to the first day of January, 1834. It has in consequence of 
these acts sometimes been thought desirable to recite in modern deeds 
whether the parties are married, or have been married since the day above 
mentioned, but this does not seem to be very material. 

Where the lands are of the tenure of ancient demesne, the fines or reco- 
veries levied or sufiered of them were formerly required ;o be shown to 
have been duly levied in the Lord's Court, and not in the Courts at West- 
minster ; for if levied or suffered in the Courts at Westminster they were 
liable to be reversed by the writ of dlsceit of the lord. If, however, two 
fines or recoveries had been levied or sufiered, and five years had elapsed 
since the last fine or recovery, such fines or recoveries it is said were good 
agaiqst the lord, and the lands were thenceforth frank fee, or in the oatnie 
of common socage lands. 

But this law has been entirely changed. The writ of disceit has been 
abolished by the 3 & 4 Will. 4, c. 27, and the late act of 3 & 4 Will. 4, c. 
74, the provisions of which we have adverted to in Chap. X., has narrowed 
the time for commencing actions and suits. It will be observed, however, 
that the latter act excepts or reserves the rights of the lord of the manor. 

The payment of chief rents or quit rents to the lord of a manor may in 
any case induce a suspicion that the lands are or were of this tenure ; and 
the continued payments of quit rents may likewise be adduced, in the 
r *84 1 ^^^^^ *where the lord's rights are in dispute, as evidence of the 
^ '' tenant's acknowledgment of the lord's title. 

Where the lands are of the tenure of gavelkind or Borough-English, 
tbe nature of the descent must be principally regarded. In gavelkind lands 
the descent is to all the sons equally, and in default of sons to all the 
daughters equally in like manner : and in borough-English to the young- 
est son : and it must be borne in mind that generally the descent of gavel- 
kind lands holds as to collateral heirs as well as in the right line. But 
this is not the case as to lands of the tenure of borough-English, the descent 
of which among collaterals generally follows the course of common law, 
but sometimes varies, and the collateral descent may then go to the young- 
est ; and wherever the descent formerly prevailed according to the rules of 



PAKTIGVLAR TITLB8, 68 

eommon ]aw, it most now be traced according to the late statute, 3 & 4 Will. 
4, c. 106. 

Rents and rights of common ont of gavelkind lands usually descend 
according to the custom of the lands, in respect of which they are granted or 
held. Tithes, however, out of gavelkind lands do not so descend, but follow 
the course of common law ; becauf^e as tithes could not have been held by 
a layman until the time of Henry 8, a particular descent could not have 
obtained with respect to them. 

Feofifments of gavelkind lands, when made by infants fifteen years of 
age, are likewise valid ; and the dower to which the widow becomes entitled 
is, in lands of this tenure, generally for a moiety during widowhood. 
Where a feofiment is made of gavelkind lands by an infant, it must be 
made in person, and not by an attorney, as an infant cannot execute a deed 
so as to constitute an attorney. 

*A11 lands in the county of Kent are primd fade considered ^ ^q. -i 
to be gavelkind, and this tenure is found in some parts of Wales, ^ "^ 

and in many places by custom. See 1st Report of Real Property Com- 
missioner&i Lands can only be disgavelied by act of parliament, of which 
there are several acts extending over particular districts. 

If, instead of a fee simple, a title to a base fee, or fee determinable, or 
conditional, can only be made out by the abstract, it should appear that 
the estates out of which such derivative estates are created still continue, 
or that the event upon which they are to determine has not happened. 

Base fees are estates in the nature of estates in fee, which can continue 
but for a limited period, usually arising out of an estate tail. It was for- 
merly considered that by the alienation of tenant in tail by any rightful 
conveyance, which had not the effect of barring the issue, (such as a 
lease and release, or bargain and sale) a base fee was created, yet this base 
fee was in itself defeasible, alihough it might endure until set aside by the 
remainder-man, or by the issue, by action or entry. Machel v. Clarke, 2 
Ld. Raym. 778 ; Bull. Co. Litt. 331, n. (1). But it often happened that 
the heir in tail being the heir general, was bound by the covenant of hia 
ancestor. 

By the late act 3 & 4 Will. 4, c. 74, (the fines and recovery act above 
referred to) sect. 15, it is provided that after the 31st day of December, 
1833, every tenant in tail, whether in possession, remainder, contingency 
or otherwise, shall have power to dispose of the lands entailed as against 
all persons claiming those lands by force of any estate tail vested in him, 
or of any estate to take effect after the determination or in defeasance of 
any such estate tail. And by sect. 10 of the same act, it is provided that 
after the 31st December, 1833, in every *case in which an estate _ ^^^ ^ 
tail shall have been barred, and converted into a base fee, the person ^ -' 
who, if such estate tail had not been barred, would have been actual tenant 
in tail of the said lands, shall have power to dispose of such lands against 
all persons whose estates are to take effect after such base fee. 

The only kind of conditional fees now known in practice appear to be, 
limitations of such copyhold lands as do not admit of being entailed, the 
limitations being in such terms as if applied to freehold property would 
confer an estate tail ; and also some annuities not charged upon real estate. 
See 1 Prest. Aba. 378, 370. These latter may be freehold annuities, although 
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not chargeable upon land, nor at all connected with the realty, as mentioned 
in the case of Radburn v. Jervis,.3 Beav. 461, where an annuity out of tbe 
coal duties was said to have been g^nted by King Charles the Second to 
A. and his heirs. It was allowed to be what the law calls a personal 
inheritance,, descendible to the heir; and of this nature are certain other 
annuities, such as those granted but of the revenues of the post-office,. and 
the like. 

As to estates for lives, or estates pur autre vie ; estates for years deter- 
minable upon lives; and estates for terms of years certain, the difficolty 
or uncertainty whether, in consequence oT some ulterior limitation' in the 
same instrument, an estate for life or other estate* of freehold may not be 
taken to be an estate in fee or in tail, with reference to the rdle in Shelley's 
case, often perplexes a purchaser and his professional advisers. Doe d. Jefi* 
V. Robinson, 8 B. & C. 296. 

With respect to such estates as are held merely for lives, the limitations 
to which they may be subjected are very similar to those by which estates 
of inheritance may be afiected. They may be entailed or limited to devolve 
r *fl7 1 *^ estates held in fee simple ; they are capable of being limited 
1- -^ to the executors or administrators of any one, in which esse the , 

representatives named take as special occupants. But no fine was necessary 
to bar entails created out of such freeholds, although a fine would have 
answered that purpose. A mere alienation by deed formerly was, and still 
is, sufficient to bar such entails ; but a devise or disposition made by will, 
will not have that eff*ect. Abstracts of titles to estates of this description 
should set forth the original grant or lease, and all the subsequent assign- 
ments. It is only by an assignment by deed thnt the legal interest can be 
transferred, and where the estate is of a freehold nature, of course the 
assignment must be that description of instrument suited for passing free- 
hold estates. It is not, however, always necessary to produce all the inters 
mediate assignments if the lease be a very old one, for where a plaintiff in 
ejectment produced upon the trial the original lease of the lands sought to be 
recovered, and also proved a title as to the possession for seventy years ante- 
cedently, the Court dispensed with the production of the earlier assign- 
ments. 2 Bl. Rep. 1228 ; see also 1 Pr. Ab. 12 ; and see 2 Sug. V. & P. 
149, (10th edit.) 

But although these early assignments are not always required to be pro- 
duced, yet the above case cannot be altogether relied upon by a vendor as 
plaintiff seeking to enforce specific performance against a purchaser. It 
should always appear, that for sixty years or upwards possession has gone 
according to the assignments, or the alleged title in such cases. 

It is likewise the opinion of some gentleman of the first eminence in tbe 
profession, that a title which has long existed under a term may be market- 
able, although the original lease or deed creating the term' cannot be pro- 

r •88 1 *^"*^®^* ^^® ^ ^^* ^^^^' ^^ ♦ ^^^ 2 Bl. Rep. 1228. In one case 
L -^ where the original lease had for a long time been lost, it was con- 
sidered, that notwithstanding this loss the title might be marketable, the 
subsequent deeds of assignment containing recitals of the original grant. 

It may be stated as a general rule, that in the absence of any stipulation 
upon the sale of leasehold property, the original title of the freeholder or 
lessor ought to be shown. See 2 Sug. V. & P. 148, (10th ed. ;) but this 
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ins not until lately been expressly decided. In the case of Parvis r. Rayer, 
9 Price, 488, the point arose in the Exchequer upon the purchase by the 
defendant of a house for a term of years, the title to which was declared 
bad, because the vendor did not produce the lessor's title. And, again, in 
Souter y. Drake, 5 B. ^ Adol. 992, the Court of King's Bench considered 
that a vendor is bound to make out a good title, which included the lessor's 
title to demise. Also the late case of Roper v. Coorabes, 6 Barn. & Ores. 
534, amounted almost to a decision on the general point ; but that was an 
agreement for a lease to be granted in consideration of a premium to be 
paid, and the deposit ^hich had been paid was allowed to be recovered 
back, in consequence of the intended lessor not being able to make a valid 
lease. That case may perhaps be considered more in the nature of a 
grant or sale of the property contracted for, rather than of a lease, although 
that circumstance should not injustice vary the rights of the parties. And 
see Eildes v. Hooker, 3 Madd. 193 ; Lord Ossulton v. Devereil, cited in 
Ogilvie V. Foljambe, 3 Mer. 64 ; Souter v. Drake, 5 B. & Adol. 998. 

Notwithstanding the importance of this point, there does not appear to be % 
any case in the books authorisingan intended lessee as plaintiff to caU upon 
the intended lessor to produce the original title of property which he has 
•contracted to take. 2 Sug. V. & P. 143, (10th edit.) It has , ^ ^ 
however been decided by the Vice Chancellor of England, upon L -1 
the sale of a leasehold property held under a. bishop's lease, that the free- 
hold title of the lessor need not be produced. Fane v. Spencer, 2 Madd. 
438 ; 1 Pr. Ab. 14. And in another case an opinion was intimated, that 
the corporation of the city of London were not bound to produce their title* 
upon a proposal made by a stranger to take part of the city lands. 

Although it is not the practice generally to require the lessor's title, 
where any well known ecclesiastical or corporate bodies are the owners of 
the property, without power of alienation, as in leases made by the crown 
and by collegiate bodies, or deans and chapters, corporate bodies in cities 
and boroughs, and the like ; and although this doctrine is supported by Mr. 
Preston's authority, and to a certain extent by the above last mentioned 
case, yet it is opposed to the doctrine laid down in the above cited case of 
Purvis V. Rayer, and cannot be considered established as a fixed rule of prac- 
tice. In every case of this description, some proof should at least be pro- 
duced, to show that the estate has long been known or treated as attached 
to the particular bishop's see, or other corporation, by such evidence ^ 
old surveys or rent rolls, plans, ancient leases, or grants. Perhaps the spirit 
of the times and the increasing liberality of courts of justice to favour equal 
rights, may lead the judges to sanction a change in this respect, so as to 
allow an inspection of the landlord's title whenever (as must happen in 
most cases) the tenant's security of enjoyment, or his future power of alien- 
ation, depends upon the validity of the title under which he takes. What 
for example, would become of tenants situated as those tenants were, who 
held under the title of the corporation of Newcastle, when that ancient cor- 
poration •suffered a loss of property in value amounting to p«gA-i 
upwards of 7,000/. per annum, 8 Ves. 141, a case often quoted L • J 
by Lord Eldon ? The unreasonableness, not to say the injustice, of com- 
pelling a man to pay rent for, and perhaps to expend a considerable cap- 

OCTOBKB, 1847. — 5 
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ital upon a property, the title to which he is not allowBd to inTestigmte« itf 
almost as glaring as it would be to compel a purchaser to pay his purchase 
money and take a conveyance without allowing him to see the title ; it 
would in fact be the same thing, for in strict legal construction every lessee 
is regarded as a purchaser pro tanto, and the term is in many cases of more 
value than the future estate of freehold. 

It has however been decided, that where the vendor has precluded the 
purchaser from requiring the production of the freehold title, if the par* 
chaser before completion of the eomract can show that the vendor's title is 
insufficient, he will not be compelled by a Court of Elquity to take the 
estate, in the face of such insecurity of title. See Shepherd v. Keatley, 1 
C. M. & R. 1 17. In favour of charity estates it seems to be the law, that 
leases of such estates are liable to be set aside if granted for an inadequate 
consideration, i. e. at a clear and eonsiderable undervalue. Attorney- 
Qeneral v. Gross, B Mer. 541. Bui this rule does not apply to grants or 
leases aflecting other property, undervalue alone being no real objection to 
a title, though often affording evidence of fraud or of mistake. 

Where derivative estates or under-leases are purchased, it is particularly 
incumbent upon the purchaser to advert to the terms of the first grant or 
lease ; for whether the under*lessee have actual notice of the superior lease 
or not, most of the terms, conditions and clauses contained in it are bindin|^ 
upon him. U does not follow, however, that even with notice of the superior 
lease, all the covenants inserted in it will be binding upon the under-lessee* 
r *Ql 1 *^^^ ^^ Derby v. Tayk)r, 1 East, 502. And the assignee of the 
1- -^ land, or of part of the land originally demised, it is well known may 
not be bound by some of the covenants contained in the original lease. The 
distinctions on this head (although perhaps not strictly within the objects 
of this work) are very important to be attended to in practice, and are briefly 
these :«— in some cases the assignees of the lessee are bound by his cove- 
nants as contained in the original lease, whether named or not named ; for 
instance, where the covenant directly concerns the property demised, as to 
keep it in repair, or to cultivate land properly, and the like. Spencer's 
case, 5 Rep. 16 a; Cockson v. Cock, Cro. Jac. 125 ; Sampson v. Easterby, 
8 B. & O. 505 ; Vernon v. Smith, 5 B. & A. 1 . 2ndly, the assignee may 
be bound if named, where the subject-matter of the covenant is to do some- 
thing relating, but relating only collaterally, to the land demised ; as to 
build a wall on the land, or to produce title deeds relating to the land« 
Bally V. Wells, 3 Wils. 25 ; S. C. Wilmot's Cases, 341 ; and see the cases 
quoted in Keppell v. Bailey, 2 M. db K. 526 : and 3rdly, the assignee will 
not be bound although named, where the Act to be done is altogether un- 
connected with or entirely collateral to the land demised, as for instance, to 
pay a sum of money in gross, or to build on another man's land. Mayo v. 
Buckhurst, Cro. Jac. 438; Congleton v. Pattison, 10 East, 130; see on 
this subject Co. Lit. 385 a. 

If no notice be given by the conditions of sale, or by the terms of the 
contract, other than the usual description, that the property is leasehold at 
a certain rent, and it turns out that the estate is an under-lease, and part of 
premises comprised in another original lease, and subject to a larger rent to 
a superior landlordt this may be sufficient ground to avoid the contract, 
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im]«88 it appear that the •rent has been legally apportioned fo re* ^^^^ -• 
spect of the premises sold. Fildes v. Hooker, 2 Mer. 424 ; Bliss L J 
T. Ck>llins, 4 Madd. 235 ; S. C. 5 B* & A. 676. But the circamslaace of 
a landlord haring accepted a proportionate part of the original rent /or part 
of the premism which hare been underlet for a period of twenty years, is 
not sufficient evidence that the rent has been daiy apportioned. Barnwell 
▼. Harris, 1 Taunt. 439. 

An apportionment, to be certain and legal, can only be made either by the 
act of the parties, or by act of law, or by the act of Qod, and the power of 
making an apportionment never rests with the tenant alone. Therefore 
where an apportioned rent is the subject of sale, the purchaser ought to see 
that it is well and legally apportioned. It was decided in the case of Wal- 
ter V. Maunde, 1 J. & W. |83, that where a purchaser was by the condi- 
tions of sale to be entitled to an apportioned rent of 85/., the yendor was 
not bound to obtain the consent of the tenant, and that the landlord's appor* 
ttonment was sufficient. But since the decision to Bliss v* Collin8r4Madd. 
229; and S. G. in 1 J. & W. 429; and S. C. in 5 Bw db Aid. 884, it is 
oonceived the case of Walter ▼. Maonde wonld not be acquiesced in, for 
the apportionment by a landlord alone cannot be regarded as an apportion? 
ment strictly legal. See on the subject of apportionment of rents. Ex parte 
Bmyth, 1 Swanst. 337, and the notes there ; and see also on the subject of 
apportionment of rents due to a tenant for life, 11 Geo. 2, c. 19. 

It has been said, that conditions may be apportioned in two cases— 1, by 
act of law ; and 2, by act and wrong of the lesaee. Dumper's case, 4 Coke, 
119 b. This subject is important to be con9idered by a purchaser buying a 
part of a larger portion of property which has been originally demised 
together, and it may also anggest reasons for *maktng several de- ^^^ ^ 
misea of property, which may afterwards probably be held sepa- ^ -I 
lately, or which it is likely may become the subject of distinct sales. 

Where an undeMease is subsisting, the reTcrsioner, who is the first 
lessee, sometimes porchases the freehold of the property ; but every such 
parcbaser of an estate should t)eware how he takes a conveyance to himself, 
if he wishes to keep up his right of distraining upon the estates of the under- 
lessee, and of bringing actions against him under his covenants ; for by the 
anion of the freehold with the original term, - being the reversion , imme- 
diately expectant upon the under-lease, alt such rights are merged, and the 
rent gone. Hughes v. Rowbotham, Cro. Eliz. 302 ; Lord Treasurer v. 
Barton, Moor's R. 94 ; Burton v. Barclay and another, 7 Bing. 745 ; Webb 
▼. Russ, 3 T. R. 393 ; Stokes v. Russ, 3 T. R. 678. In practice, how- 
aver, the purchaser may retain almost all his rights, by vesting in some 
trustee for himself a day or any small portion of the first term, which being 
an estate intervening between the freehold and the term, will prevent the 
merger of the latter. The original term, with the exception of such a small 
portion of it, may in such cases be retained, or left vested in the purchaser 
of the fee. Where under-leases have been surrendered, for the purpose of 
obtaining a renewal, this extinguishment of rights is prevented by the 4 
€^. 2, c. 28, s. 6. 

In speaking of leaseholds and of conditions affecting them, it may be 
ttseful to advert to the doctrine of license or consent by a landlord, often 
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required to be obtained previous to an assigament by the tenant. It has 
been considered* and rightly, that the condition of re-entry, usnally givea 
upon breach of ihta covenant in leases, is gone forever, if once license be 
granted^ and this, whether the license be given in general terms, or onl/ 
r «04 1 ^ ^^^^^ ^^ ^^® ^particular assignment. But there have been plans 
^ suggested and acted upon in practice, allowing to the landlord a 

power of restraining his tenant from again assigning without license, even 
after an assignment once made ; and this is done, eiiber by a license speci* 
ally given in the Orst instance, or by adopting another course. The plan 
first alluded to, is to take from the assignee, upon the assignment of the 
lease made to him, a new condition or right^ of re-entry, in the event of his 
.again departing with the property or the lease without having first obtained 
the usual consent or license ; and although there have been objections made 
to this plan, there seems to be good reason for thinking that it would be 
supported by ihe Courts. But it seems that the purchaser is not bound, in 
the absence of any special condition, or if buying without notice of the par* 
ticular circumstances, to grant such a new condition upon taking his assign- 
ment, or to accept of a new grant with such new condition inserted. See 
Mason v. Corder, 7 Taunt. 12. There may be, however, another plan 
adopted, if this should not be held valid, which is pointed out by the case of 
Doe d. Boscawen v. Bliss, 4 Taunt. 735, namely, for the tenant to make 
such an assignment as is desired, relying upon the act of assignment not 
being taken advantage of by the landlord, who then subsequently,. by re- 
ceiving rents with a knowledge of the first assignment, may in effect con- 
firm it, and still retain his right of withholding his assent to any future 
assignment. 

Where leaseholds are purchased, it is hnportant to have produced the 
last receipt for the rent, not merely for the sake of ascertaining that there 
are no arrears, but for the purpose of showing that up to the date of the 
receipt no forfeiture has been incurred, or that as far as may be by receipt 
of rent subsequently any prior forfeiture has been waived, 
r •051 *^^ would lead much beyond the limits of this work to state all 
L -J the different points of kiw connected with this subject of leasehold 
estates. Some leases however are subject to particular rules, such as those 
made by ecclesiastical persons or bodies, or by tenants in tail, or tenants in 
dower, tenants seized jure uxoris or otherwise, under particular statutes. 
The principal points requiring attention as to each of these are stated by 
Blackstone, vol. ii. 318 ; by Lord Coke, and. almost every text writer on the 
subject. See Co. Litt. 43 b. 44 a. also Bacon's Ab. tit. Leases, £• 

Under the 32 Henry S, c. 28, which relates to leases made by tenants in 
fee simple or in fee tail, in their own right or in right of their churches 
(which does not include parsons or vicars), or in right of their wives or 
jointly with their wives, (and if the inheritance be that of the wife she must 
join, and the rent must be reserved accordingly,) and under 1 Eliz. c. 19, 
which relates to leases by archbishops and bishops, and under the 13 £liz« 
c. 10, and 14 Eliz. c. 11, and 14 £iiz. c. 14, 18 Eliz. c. 6, and 43 Eliz. c. 
9, which relate to leases by other ecclesiastical bodies, corporations aggre* 
grate, colleges, deans and chapters, hospitals, parsons and vicars, — the prin- 
cipal points are shortly these, — In order the better to show the diversity in 
the several requisites they are placed in opposite columns. 
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ttmUs aeeoriimg to the 33 Hemry 8, e. 38. ^Rulu aeeording If all the other HmU [ *96 ] 

tuee wave enumerqled, 

1. The lease roust be by deed iudeated. ]. The lease must be bjdeed indeuted. 

3. Jx mast bcg'm from the day of the 3. It must begin from the making thereof! 
making. 

3. Any old lease in being must be ear- 3. No oonearrent leases shall be made 
rendered^ or be within a year of expiring. where there is an old lease in being, unless 

where the old one will expire within three 
years, except the same be made by an arch- 
bishop or bishop, confirmed by tlie dean and 
chapter. 

4. It must be either- for twenty-one years 4. It must not exceed twenty-one years or 
or three lives, and not for both. three lives from the making. But houses in 

5. It msy be for less than twenty-one corporations or market towns may be, with 
jears or throe lives. not more than ten acres of ground, let for 

forty years under certain provisoes. 

6. It mast be of corporeal hereditaments 6. It most be of corporeal hereditaments. 
<pat of which a rent may be reserved. 

7. It must be of lands or teneipents most 7. Of lands, ^pc, most usually letten to 
commonly letten for twenty years past, (ap- farm, afUr the ^pattertC* of the 33 Henry 
peartng to mean letten for upwards of ten 8, c. 38. 

years during that period.) 

8. The most usual or customary rent for 8. The accustomed yearly rent or more 
twenty years past or more must be reserved must be reserved. 

yearly on such lease. 

9. The lease must n6t be without impeach- 9. No lease by the equity of the statute 
ment of waste. can be made without impeachment of waste. 

Nonr according to the old law, all leases made ander these statutes subse- 
qaent to the 33 Henry 8, c. 28, must, as far as may be, <» follow the pat- 
tern*' (as Lord Coke expresses It) of the statute of 82 Henry 8, which 
assimilates in their turn yery much all such leases. 

There are howeyer some distinctions to be taken between these seyeral 
statutes, and the provisions contained in them, particularly as to the lands 
being accustomably letten, the accustomable rents to be reserved, the power 
of making concurrent leases, and derivative leases created oat of them. 

It must be borne in mind, in considering the effect of the statutes enabling 
or restraining ecclesiastical bodies and others in the granting of leases, that 
before the statute of 32 Henry 8, c. 28, such ecclesiastical bodies and other 
persons (bishops generally, with the consent or confirmation of the dean and 
chapter, and parsons, and yicars, with that of the patron and ordinary,) 
might grant leases without any restriction, as stated by Lord Coke, Co. Litt. 
43 b, 44 a. The 82 Henry 8, c. 28, called the enabling statute, allowed 
archbishops and bishops and some other sole corporations, excepting parsons 
and yicars, to grant leases for twenty-one years, or three lives, within 
^certain limits or terms, to which we have already alluded, without ^^^ ^ 
the conGrmation of the dean and chapter, which they could not ^ -^ 
before do. The lands to which this statute applies must be those accustom- 
ably letten or occupied by the termors thereof, twenty years before the lease 
made ; not to be without impeachment of waste, nor to be made for more 
than twenty-one years or three liyes from the day of the making; and the 
Tent reserved to be what has been accustomably paid within twenty years 
next before such leases made : and it is provided that the act shall not apply 
to land^ that were in lease, unless such old lease was expired, surrendered, 
or ended, within one year next after the making of the new lease. The 
1 Elix. c. 19, which applies to archbishops and bishops, forbids the grant- 
ing of any leases by them, although confirmed by the dean and chapter. 
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unless the same be for twenty-one years or three lives, and the old accus* 
tomed rent be reserved. The restrictions imposed by this statute applied to 
all leases by archbishops and bishops, whether made at common law, with 
the confirmation of the dean and chapter, or under the statute of 32 Henry 
8, c. 28, whence it is called a restraining statute. But this statute does not 
relate to leases by corporations aggregate, nor to parsons or vicars. The 
13£liz. c. 10, the other restraining statute, governs the powers of other 
bodies besides bishops and archbishops, and declares void all leases by cor- 
porations aggregate therein specified ; and also by parsons and vicars, un- 
less for twenty-one years or three lives from the time such leases were 
made, whereupon the accustomed yearly rent or more is reserved, and as 
parsons and vicars were excepted out of 32 Henry 8, c. 28, (the enabling 
statpte,) leases by them must still be confirmed by the patron and ordinary. 
fiac. til. Leases, F. 1. Although this last statute of 13 Eliz. c. 10, does 

r *0ft 1 "^^ ^^^^ ^^ ^^^ ^^ *^^^ statute of 32 Henry 8, c. 28, Lord Coke saya 
I- -^ that leases, even under the restrictions of this statute, must follow 
the pattern prescribed by the 32 Henry 8, c. 28, the concurrent lease only 
excepted ; Co. Litt. 45 a. By the 18 Eliz. c. 11, made with reference to 
the 13 Eliz. c. 10, which relates to leases by corporations aggregate, and 
by parsons and vicars, this concurrent lease must be expired, surrendered, 
or ended within three years, which, by the 32 Henry 8, c. 28, in the case 
of corporations sole, must be expired, surrendered, or ended within one 
year, after the making of the new lease. But see on this point, and indeed 
on the whole of this subject, Bac. Ab. tit. Leases and Terms for Years. 

Although the statutes are explicit, that the old lease (if any exist) must 
be expired, surrendered, or ended within one year, in the case of bishops 
and archbishops, without confirmation of the dean and chapter, and within 
three years, in the case of leases by corporations aggregate, parsons, vicars, 
and others, yet it has long been held that an equitable or virtual surrender 
of such old lease is a sufficient compliance with the terms of the statute. 
Thus, for instance, if the new lease granted be made to the former lessee or 
tenant, under the old lease, it is held that the acceptance by him of a new 
interest, being inconsistent with his fonner holding, amounts to a renuncia- 
tion or virtual surrender of the former lease. A concurrent lease made of 
houses in London by a vicar, confirmed by the patron and ordinary, for 
twenty-one years, while a forty years lease was running, but which was 
within three years of being expired, was held to be valid. Vivian v. Blom- 
berg, 8 Bing. N. C. 311. In order to prove what lands have been usually 
letten under these statutes, it is the practice to refer to former leases, as the 
r *0Q 1 ^^^^^^^^ ^^ former tenancies. It *haB been said that once letting is 
*- -'not sufficient, that the lands should have been letten twice or thrice, 
f<Nr UauB Jit ex iteratis actibus. 2 Bac. Ab. 262, pi. 13. But this seems 
to be well answered in Sir Edward Sugden's Treat, on Powers, vol. ii. p. 
840, whero it is observed that the common sense of mankind must revolt at 
a distinction which considers lands leased for 100 years as not usually 
demised, because the term was granted by one deed, but allows land to 
come within that description which has been let for two years only on dis- 
tinct lettings. Where lands had not been letten for twenty years prior to 
the settlement giving power totiemise lands usually letten, it was held that 
such lands were not within the power. Tristram t. Lady Baitinglass, T. 
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Jo. 37; Yaag. S8; 1 Freeman, 28. In all these cases of poven under 
private settlements, it is now held that intention must in great measure 
govern the construction of the words of the power. Pomery r. Partington, 
T. Rep. 665. 

The qaestion as to what is the accustomed cent, is also generally required 
to be proved by reference to former leases, receipts, or authenticated rent 
roils. Roe v. Rawlings, 7 East, 279. It is clear that where lands' have 
never been let, there can be no accustomed rent. Pomery v. Partington, 3 
T. R. 665 ; and tbis it should seem, according to the case of Tristram y. 
Lady Bakinglass, cited above, must be the case where the lands hav9 
not been ietten for twenty years previously, and if the rent has varied dur* 
ing the preceding twenty years, the last rent reserved should be taken. 
Morris t. Antrobus, Hardr. 325; Com. Dig. 4, tit. Estates, G. 5. What 
shall be considered the best rent in any case, (and tbis applies -to the late 
statutes to which we must refer,) is such a rent as reasonable care and dili- 
gence being exerted, a man would or might readily get for himself, if act- 
ing on his own behalf. See what is *said by Lord Eldon in the case p4i| /)/>•! 
of the DukjB of Glueensbury, in the House of Lords, cited 2 8ug. ^ -^ 
Powers, 423. 

The rents reserved upon leases under these statutes being once increased 
can never afterwards be reduced ; see Orby v. Lord Mobun, 2 Yern. 543 ; 
and therefore the precaution of taking a fine, reserving the old rent, has, 
nntil lately, prevailed. Where lands have never been let, as where an 
inclosure takes place, tho parson or vicar is usually authorized by the act to 
lease the allotments of the waste made in lieu of tithe» by which a power of 
letting them afterwards is acquired, as laid down by Lord Coke, that in 
order to acquire the power to lease, it is requisite that the lands must have 
been accustomaUy Ietten, according to the 32 Henry 8, c. 28, that statute 
being taken as a pattern, as we have before said, for all leases, even those 
restrained by 18 Eliz. c. H. 

By the 14 Eliz« c. 11, reference is made to the statute of the 13 Eliz. c. 
10, and it is declared that the restrictions imposed by that act shall not 
extend to houses in cities and towns, or the suburbs thereof, whioh may be 
leased for 40 years, but this does not refer to the 1 Eliz. c. 19, atid there- 
fore bishops cannot make such leases. 

Two recent statutes, the 5 & 6 Vict. c. 27 (18th June, 1842,) and the 5 
4k 6 Vict. c. 108 (12ih August, 1842,) have, however, materially altered 
and extended the powers of leasing by ecclesiastical bodies. The first of 
these statutes is intituled ^ An Act for better enabling Incumbents of Eccle- 
siastical Benefices to demise the Lands belonging to their Benefices on 
Fanning Leases ;" and the second is intituled «< An Act for enabling Eccle- 
siastical Corporations aggregate and sole to grant Leases for long terms of 
years." The first of these empowers the incumbent for the time being of 
any bene6ce, with the consent of the patron and bishop of the diocese, to 
lease any part *of the glebe land or lands belonging to the benefice r-«i ai-i 
fiir a term not exceeding fourteen years in possession, at the best ^ -'• 
lent that can be reasonably gotten for the same, without fine ; such lease to 
contain certain specified covenants; and the term may be ezt^nded to 
twenty years, where the tenant may incur greater expenses than usual. 
But the parsonage house and ten acres of the glebe are not to be leased • 
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iinleBs there be not ten acres of the glebe lying within five miles of the 
parsonage or church, in which case it may be demised. 

By sect. 4 it is enacted, that the recital in writing by the incumbent, 
acknowledging that he has received a counterpart or an attested copy of the 
lease, shall be evidence that the counterpart or lease has been signed by the 
lessee, and the execution, by the bishop and patron are to be evidence thai 
the lease is a proper lease according to the act ; and no surrender of such 
lease is to be made without the execution thereof by the bishop, patron and 
incumbent. The maps and documenis to which the act relates are to be 
deposited in the bishop's registry, and copies of such documents are to be 
admitted as evidence. 

By the second act above referred to, the 5 db 6 Vict. c. 108, ecclesiastical 
corporations aggregate or aole (except certain colleges and corporationa 
therein enumerated,) are empowered to lease all or any of the lands or 
houses belonging to such ecclesiastical corporation, for any term not exceed- 
ing ninety*nine yeare in possession, with a view to building or improving 
any buildings thereon, so that there be reserved in each lease the best rent 
that can be reasonably obtained, and without fine, &c., and under the pro- 
visoes and covenants specified by the act. But it is declared, (sect. 8,) that 
the act shall not restrain any corporation from making leased or granls 
r*102l ^^*^^ might formerly have been made under any act of parliament, 
L J *public or private, or from taking any fine for renewed leases, except 
that in leases which shall have been made under the powere of the act, the 
best improved rent shall be reserved^ without taking any fine, dbc. ; but the 
palace or residence of such ecclesiastical bodies is not to be leased. Old 
leaser may be surrendered, and each new lease is to be made with consent 
of the ecclesiastical commissionera, and in some cases with the consent of 
the patron of the benefice, or of the lord of the manor. Certain documents 
referred to or authorized to be made by the act, are to be deposited with the 
ecclesiastical commissioners, and office copies of them, under the seal of the 
commissioners, are to be evidence. If any fine, premium, or foregifl be 
taken for a lease, grant or confirmation made under the act, the same is 
declared to be void. 

Other corporations not ecclesiastical are for the most part in the same sit- 
uation as private individuals, in regard to the letting of their lands. Public 
trading companies, such as canal, railroad, banking, and other like com- 
panies, have usually an act of incorporation or charter, by which their 
rights of holding and of letting or alienating their real property are defined, 
and grants or leases made by such companies are usually in the common 
form, sealed with the common seal of the company. Such companies have 
a charter only enabling them to hold land; and the old muncipnl corpora- 
tions were generally incorporated by charter. It is to be presumed, that in 
most cases where a corporation is authorized to purchase and hold lands, 
they have a common law right to demise. 

It seems, that as long leases of charity lands may be supported, if it be 
proved that they are for the benefit of the charity, and with the authority of 
the Court that there may even be an absolute alienation of such estates, see 

r»103l A^^^'^y"^^"^™^ ^' Warren, 2 Swanst. 302, there seems 'to be no 
*- -^ reason for saying that lay corporations shall not have equal, if not 
greater powera of granting leases for very extended periods of time* The 
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Master of the Rolls says, in the last cited case, that » the principle which 
governs all the cases (alluding to a charity lease) is, that trustees are bound 
to a provident administration of the fund for the bene6t of the charity," and 
such it is apprehended must be the rule applicable in some degree to 
all dealings with the property of corporations ; at least, if an alienation be 
made by a corporation beyond the extent of its powers, the purchaser from 
the corporation must, without doubt, be liable to all the consequences of such 
irregQlariiy. See upon this subject Attorney-Gteoeral ?. The Mayor of 
Newark on Trent, 1 Hare, 395. As leases may either take effect out of 
the interest of the lessor, or by virtue of a power, in case they are executed 
under the latter, it behoves a purchaser to see that the power has been 
strictly complied with. It is well known, that all powers which are requir- 
ed to be under hand and seal, and attested, &c. are not well executed if the 
attestation only states that the instrument was sealed and delivered. The 
act of the 54 Geo. 3, c; 168 (commonly called Mr. Preston's act,) which 
was intended to remedy defects of this nature, does not cure any defects in 
this respect which have happened since the passing of that act, although 
omissions prior to the passing of the act are remedied by its provisions* 
Where the power has been executed by a tenant for life, it is often neces* 
sary to ascertain that no fine has been levied, or recovery suflfered, which 
could affect the power, or that such powers, being frequently powers of sell- 
ing and leasing, have not been destroyed or defeated. Roper v. Halifax, 
Sog. Pow. App. ; West v. Berney, 1 R. & M. 440 ; Bickley v. Guest, 1 
R. & M. 431. But this caution cannot apply to titles derived under p«iQ^-i 
•powers created prior to the 3 & 4 Will. 4, c. 74 (the Pines and L -* 
Recoveries Act.) Whether when a tenant for life has aliened his life 
estate his power of consenting to dispositions of property is gone, seems 
doubtful. 

Upon the sale of a leasehold estate derived under a leasing power, it 
should not only be seen that the power was strictly followed, but it should 
appear that the terms of the power authorized the particular kind of lease 
granted. 

Leases under the common limitations contained in settlements or wills, 
are generally directed to be made by deed or deeds indented, sometimes 
with the concurrence of certain parties, and generally to be attested in a 
prescribed form, and a counterpart is often required to be made. Leases 
under powers are also most usually directed to be made in consideration^ of 
a yearly rent, and not in consideration of a fine or foregift, and not to com- 
mence in reversion ; and frequently it is required that there be contained 
in them proper covenants, and a proviso for re-entry on non-payment of the 
rent reserved. General powers of leasing imply primd facte that the leases 
shall commence in possession ; 2 Sug. Powers, 370 ; and if a lease be made 
to commence one day after the date, when it ought to commence in posses- 
sion, it is as invalid as if made to commence fifty years inftUuro, Pugh 
v. Duke of Leeds, Cowp. 714; but see Dowell v. Dew, 1 Yo. & Col. N. 
S. 345. 

It has been thought by some, that where leases are to be made by a party 
when in possession under the iimitaiions created by a settlement or other 
instrument, and the party in possession assigns or surrenders his estate to 
the person next in remainder, or any other person, such last named party 



74 LBV QV AB8TRA0T8 OV TITLB. 

canDot, during the life of the peraon who has surrendered or assigned bis 

r*l051 ^'^^^'^^^v ST^Q^ A°y lease, *neuher can the party who has deprived 
I- -* himself of his estate by sarrendering or assigniog it to another, 
grant any lease, the power being incident to his former interest. But Mr. 
Butler was of opinion, that where there is no intervening limitation to tras« 
tees to preserve contingent remainders, a power to lease when in possession 
may be exercised by the remainder-roan, whose estate has been accelerated 
by the surrender of the preceding tenant for Ufe. The point, however, it 
is apprehended, is sufficiently doubtful to release a purchaser from his agree- 
ment. Vide 1 Sug. on Powers, 354, (6th edit.) In Dowell v. Dew, 1 Yo. 
& Col. N. S. 345, where a party was authorized to lease in possession, bnt 
not in reversion, an agreement entered into with the tenant of an existing 
lease a short time only before the expiration of that lease, for a new demise 
to him, upon the same terms as the old one, was held to be a reasonable and 
valid agreement, and might be enforced in equity, provided the rent and 
covenants were proper. 

In all leases the important consideration occura, what are the precise 
covenants and conditions on which the lease is granted. The covenants 
must vary much according to the agreement made and the subject-matter 
of the demise ; but conditions of re-entry, or to avoid the lease, onght to be 
framed after the common form of most leases ; and where this clause of re« 
entry difiers from the usual form, it ought to be fully set forth in the 
abstract. In most leases the power of re-entry is given in the event of 
rent being in arrear for a certain time, and no distress being found on the 
premises, or upon non-observance or non-performance of the covenants of 
Che lease. 

There are many cases arising as well under leases made in pursuance of 
a power as of leases taking effect at the common law, in which equity will 
relieve against the consequences of the breach of covenants or of the condi- 
r«lOA1 ^^^'^ *^^ re-entry contained in such leases. Some of these cases may 
*- -^ be briefly mentioned,r— and 1st, equity will relieve against the non- 
payment of rent where the tenant has omitted to pay it at the given time, 
upon payment being made by him to the landlord of the arrears due, with 
interest, and satisfaction for any djiroage which the landlord may have sus- 
tained by the omission of the tenant. This right is acknowledged by Courts 
of Law under the statute 4 Geo. 2, c. 28, as well as by Courts- of Equity ; 
Pure d. Withers et al. v. Sturdy, B. N. P. 97 ; and the right or. privilege 
of supporting the lease is extended to one who stands in the place of the 
lessee as well as to the lessee himself, as for instance a mortgagee of the 
term. Doe d. Whitfield v. Roe, 3 Taunt. 402. But if the forfeiture be 
incurred by reason of the omission to spend a certain sum of money in 
repairs within a given time ; Bracebridge v. Buckley, 2 Price, 200 ; or by 
the omission to repair generally, or by reason of the tenant's assigning 
without license,(c) or by his neglect to keep the premises insured, or by 
reason of exercising forbidden trades, or by reason of bad husbandry, or by 

(e) It seems that an equitable agreement, chargfin^ the demised premises, will not be 
considered a breach of this covenant; Bowser v. Colby, 1 Hare, 109 ; nor the kttinif of 
lodgings ; Doe t. Laming, 2 Camp^ 77. 
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reason of the tenant becoming bankrapt or insolvent,(d) and the like, equity 
will not interfere; but the omission or transgression must be wilful; for if 
the forfeiture occur by inevitable accident, equity will relieve ; Rolfe r« 
Harris, 2 Price, 210, n. ; and it has been said, that the omission on the part 
of the tenant to insure is greater than the breach of covenant to repair, 
because in the latter case the landlord may see to the ^observance of p«i ^yi 
the covenant. White v* Warner, 2 Mer. 460. Where the perform* L -* 
ance is guaranteed by the tenant by a bond or covenant that he will pay a 
certain sum, if the covenant is not observed, equity will relieve and give to 
the covenantee only the amount of such real damage as he can show he has 
sustained. Sloman v. Walker, 1 Bro. C. C. 418 ; Barrett v. Blagrave, 5 
Ves. 555. But if the sum to be paid is an agreed sum stated as the settled 
or liquidated damage, and not a penally, the sum may be recovered by the 
covenantee. Ponsonby y, Adams, 2 Bro. P. C. 481 ; Rolfe v. Peterson, 
id. 436. 

Id some leases this clause of re-entry is so worded as to make void, the 
lease upon the happening of events specified, even before any re-entry 
made ; and in these cases it was until lately considered that the power to 
re-establish such leases was gone, whenever the even^ had taken place, 
whejreby the condition had been brought into force, and that the lease 
thereby became not only voidable, but actually void, and if void, it was 
contended that no subsequent act or power of the Court could ever set it up 
again, or support it as a valid or subsisting lease ; that if a power of re- 
entry only upon default of payment of rent, or non-observance of the cove- 
nants, was reserved by the lease, such a lease was not void, unless at the 
option of the lessor it might be declared void by his re-entry. But the die- 
tinction thus taken between these two kinds of leases appears from the late 
case of Bowser v. Colby, 1 Hare, 109, to be undeserving of attention. In 
either case, whether the lease be expressed to be void after re-entry made 
by the lessor, or to be void merely upon the happening of the event of non« 
payment of the rent or non-observance of certain of the covenants, or other- 
wise, the term may be set up by a proper application to the Court, satisfac- 
tion being made to the landlord, pursuant to the M Geo. 2, c. 28. r^i^gi 
In the above case Vice-Chancellor Wigram very justly observes, ^ ^ 
that the distinction might have been worth attending to, if it had appeared 
that a Court of Equity never gave relief after the landlord had entered 
under the condition, in which event, by the terms of most instruments, the 
lease was to be void; in the same manner as in other leases the words of 
the condition express that the lease should be at once void in case of non- 
payment of the rent, &c. But the Court has frequently given relief after 
the entry of the landlord. See upon this subject Arnsby v. Woodward, 
B. & Cres. 519, and the cases cited in Bowser v. Colby above mentioned. 

A tenant will never be allowed to insist upon a lease being void which ie 
become so by his own acts. Doe v. Bancks, 4B, &> Aid. 401 ; Dakin v. 
Cope, 2 Russ. 170. The decision which we have just cited in the case of 
Bowser v. Colby, 1 Hare, 109, may now render what Lord Eldon says, in 

{d) What the meamnir of this word shall be when thus inserted in a lease whether 
oocninon insolvency, or the taking the benefit of the Insolvent Debtors' Apt, seems doubt- 
foL See the cases referred to in Bowser v. Colby, 1 Hare, 136. 
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speaking of leases which are invalid from the circumstance of not being in 
conformity with ihe power of leasing, Ivss to be depended upon, than it was 
heretofore. In the case of Bowes v. The East London Waterworks, Jac. 
R. 331, he says, «« Where a lease made by tenant for life is void, as being 
bad from not conforming to the power, nothing done afterwards will amount 
to a confirmation. When voidable only, acceptance of rent, with other cir- 
cumstances, may be a confirmation.*' 

In regard to the jurisdiction exercised by Courts of Equity, of supply- 
ing defects and of supporting certain instruments, such as leases, appoint- 
ments under deed, or wills, which might or must otherwise fail at law, from 
some informality, this is generally where the object of the power is what is 
termed a meritorious object, or where the intention of the party is mani- 
fested by some other document, or some consideration exists. See 2 Sug. 
r*iOQ"l ^^^' ^^^* **^"^ where the substance of the contract is not con- 
1- -^ formable to the power, it cannot in general be aided in equity. la 
the case however of a larger term having been granted by lease than is 
authorized by the power, the duration of it may be cut down to the proper 
period if the excess is distinguishable. See 2 Sug. Pow. 80. 87, and post. 
And genemlly where there is a tenant for life and a remainder-man, and a 
lease is granted not fraudulent or unfair as against the remainder-man, 
equity will be disposed to uphold it, but not where the tenant for life is 
invading the rights of one in remainder. 

Where a renewal of a lease has been obtained by trustees, or an executor 
or administrator, or even by a tenant for life, it must be borne in mind that 
the renewed interest is usually held by the Courts to be for the benefit of 
parties beneficially entitled under the settlement or will, or coming in under 
the estate of the deceased. And if the renewal be made by tenant for life, 
the parties in remainder may be decreed to pay a proportion of the fine or 
money advanced for the renewal, unless they disavow or disclaim any such 
renewed interest. See Randall v. Russell, 3 Mer. 190. Indeed, so far has 
this doctrine been carried by the courts, that it was attempted in the case of 
Norris v. Le Neve, 3 Atk. 26, as well as in the last-mentioned case, to sub- 
ject the reversion in fee expectant upon the leasehold interest that was 
devised (that reversion having been bought by the executor and trustee of 
the will for a trifling sum) to the trusts of the leasehold estate then subsist- 
ing under the will ; but the Court would not go so far as to extend the rule 
to such a purchase. See also Hardman v. Johnson, 3 Mer. 347. By the 
statute of 4 Geo. 2, c. 28, s. 6, where any lease for lives or years shall be 
surrendered, in order to be renewed, without the surrender of any under- 
r*iini ^^*^®® which may have been granted, the person in whom »ihe new 
^ -* lease may be vested shall be entitled to the rents, covenants and 
duties, and have the same remedies, and the under-lessees shall hold their 
tenements in their respective under-leases comprised, as if the original 
leases jout of which the under-leases are derived had been kept on foot 
and continued, and the chief landlords shall have the same remedy by 
distress or entry for their rents, not exceeding the rents under the old lease, 
as they would have had if such old lease had siill been continued. The 
purchaser of a derivative lease held under a church, college, or other renew- 
able lease, should always see that the covenant for renewal or the original 
lease extends to the making of new under-leases upon the renewal of such 
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original lease, and upon what terms ; and whether there be a covenant that 
the under-lessees shall hold on after the original lease is surrendered until 
a new lease is granted. Caution is necessary on the part of the purchaser 
of a derivatire renewable lease, in regard to the renewals which can usually 
only be made with the persons possessed of the original legal term ; and 
this observation particularly applies to cases where the legal term has been 
Tested in trustees. This will serve to show how desirable in practice it is 
for a mortgagee or purchaser of renewable leaseholds to take an assignment 
of the whole legal term, rather than rely upon a derivative term, to which 
no right or power of renewal can attach, although the act of taking an 
assignment may doubtless in some cases expose the assignee to liabilities in 
respect of rent and covenants. 

Great inconveniences arise in practice upon titles to these rcnewableleases, 
or other renewable interests, the new leases being frequently granted in 
consideration of the surrender of the old leases, which may not have been 
duly surrendered, or may refer to declarations of trust or other incumbrances, 
of all which the purchaser of a recent *lease must be presumed to ^n ,-i 
be cognisant. TJiis older lease too probably refers to the antecedent t -^ 
one, and thus the purchaser must, according to the rules formerly laid down 
by Courts of Equity, and in order to be perfectly secure, require the pro* 
duction of leases which have expired perhaps upwards of a century. The 
yendor, who is usually the lessee, is, on the other hand, unable generally to 
obtain the production of any former leases,or any sufficient evidence of their 
contents, the old surrendered leases being commonly delivered over to the 
lessors, who are careful not to part with the custody of them. 

It is upon this ground that many leasehold titles prove defective, tn 
practice, however, the requisition of a purchaser to see old expired leases is 
generally regarded as one of these rights, which it is vain to insist upon, 
unless for the purpose of clearing away some considerable doubt or suspi- 
cion, or of avoiding the bargain altogether. A Court of Equity would now 
probably put a limit to the claims of a purchaser, who insisted upon the 
production of these earlier documents; but then the more recent agree- - 
ments, leases, or assignments must be forthcoming, whenever it is possible 
to obtain them. 

It is not unusual for builders, and others possessed of leasehold property 
subject to a low ground rent, or land which has been much improved by 
building, to raise money upon it by the sale of an improved rent out of the 
estate, by which means more than the usual rate of interest is secured to 
the lender. The plan by which this is attempted is for the borrower who 
holds the lease to assign it to the lender for the remainder of the term, in 
consideration of the sum advanced, and at the same time to agree to take 
an under-lease from the lender during the whole term, excepting perhaps 
one day, at such an increased rent as will not only enable the lender, being 
the assignee, *to pay the ground rent, but will likewise pay some- ^ .^^ 
thing more than the common rate of interest upon the sum advanced. ^ ^ 
If it could be clearly proved that the first arrangement were a real pur- 
chase by the assignee, and the arrangement to take an under-lease by the 
assignor quite an independent, and subsequent bargain, no objection could 
be made to such a proceeding ; but the question whether the arrangement 
was a purchase, or a loan at usurious interest, would always be a question 
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for the determinntioD of a jury, and the agreement for the assignment an<l 
the agreement for an under-lease being similar or nearly similar in terms 
to the original lease, would be a circumstance that would generally 
induce a belief by a jury that the transaction was a loan, to be repaid by 
instalments during the lease, and that at a rate of interest not sanctioned 
by law ; see Doe ▼. Goocb, 3 B. & Aid. 664 ; Doe d. Titford v. Cham« 
bers, 4 Camp. I ; Fereday t. Wightwicfa, 1 Russ. A Myl. 50; and 
see, by the latter case, that the older decisions which might have appeared 
to countenance such dealings, are disapproved of by the Master of (he 
Rolls. Such transoctions cannot therefore be relied upon ; and wherever 
transactions of this kind appear upon an abstract, or the dates of deeds 
appear to make it probable that such an arrangement has taken place, the 
practioner who has to advise on the title should notice such a matter, and 
direct further inquiry. But the above observations cannot apply to leases 
depending upon lives, for there the uncertainty of life intervenes and 
puts it beyond the calculation of any one to say that the transaetioo is 
usurious. 

In the case of a bequest of leaseholds, the assent of the executors to the 
bequest ought to be shown, and in general it is better to have both devisee 
and executor parties to the assignment, made after a disposition by will. If 

._., a testator ^devise his real estate, and has freehold property which 
L J may well satisfy the devise, his leasehold property will not pass 
under that term ; but if he have leaseholds, and not freeholds, then the 
leaseholds will pass, otherwise the wilt might be void. Rose v. Bartlett, 
Cro. Car. 292. And if it appear plain that under the words •« real estate** 
the leasehold estate was intended to be comprised, it will pass by the devise. 
Goodman v. £dwards, 2 M. & K. 759. 

What will amount to an assignment on the part of the executor, and if he 
be a devisee, what will amount to an election, as to the character in which 
be holds or takes leasehold property, see Com. Dig. Administration, C 6 ; 
and Ward on Legacies, p. 866. 

In case of a lease of copyholds, the purchaser should require the produc* 
tion of the license by the lord to let, and such a license having been once 
granted, no second license is necessary upon the lessee again underletting. 

Where the property demised by a lease lies within a register county, of 
course it must appear that the requisitions of the register acts are complied 
with ; but copyhold^, and leases at rack rent, or not exeeeding twenty-one 
years, where the occupation and possession go along with the lease, are not 
within any of the acts which apply to Middlesex (none of them include the 
city of London,) nor are they within the acts extending to the North and East 
Ridings of Yorkshire, nor to the town and county of Kingston upon Hull. 
In the last case referred to, of lands demised for a term not exceeding 
twenty-one years, it is considered, that where* such a lease is assigfned by 
way of mortgage, so that the occupation and possession do not go along 
with the lease, the assignment ought to be registered. Bat on the contrary 
it is not thought necessary to register an assignment of a lease originally a 
lease at rack rent, but which has become a valuable lease, and can no 
r*i 1 Ai *longer be considered as a lease at rack rent. See on this subject 
L ***J generally 3 Sug. V. & P. 366, (10th edit.) 

Sale and leases of crown lands are made and executed by commrssionera 
appointed fqr that purpose (the Commissionera of Woods and Forests,) and 
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these grants are commonly enrolled at their office in Whitehall Place. 
There are several acts of parliament applying to such grants and leases, 
which it may be proper here to refer to. These are, Ist, the 53 Geo. 8, c. 
121, under the authority of which the district now forming Regent Street, 
and the parts adjacent were placed under the control of the Commissioners 
of the Land Revenue of the Crown, and it is considered, that deeds and 
grants made under authority of this act (see sect. 59) are exempted from 
the operation of the registry acts. The next act was the 1 & 2 Greo. 4, c. 
52, **> An Act for the Regulation of the Land Revenues of the Crown," and 
by sect. 8 of that act, it appears that crown grants thereby authorized to be 
made are not within the enactments relating to registration in Middlesex. 
The act of 7 Geo. 4, c. 77, (commonly called the Strand Improvement Act,) 
coDtaina an exemption also from registration (see sect. 63.) 

The last act is the 10 Geo. 4, c. 50, for consolidating and amending the 
laws on this subject. It places the land revenues of the crown under the 
management of the Commissioners of the Woods and Forests, and after 
repealing the foregoing acts, (except as is stated below,) and several others, 
provides, (sect. 63,) that all deeds made under authority of the present act 
shall be enrolled, but is silent as to the regtstration of such deeds, and there* 
fore it is contended the registry acts apply,.except to property comprised in 
the foregoing acts which are not repealed, so as to revive any others acts or 
prejudice any sale. However, it appears, that whatever may be the exemp- 
tion as to *these original grants, all assignments of such property f-«|ign 
must now be registered, when situated within a register district. ^ -* 

Iq titles, where long satisfied terms of years, usually held in trust for the 
freeholder, appear as subsisting, the same strictness is requisite in deducing 
the title to the term, as in the case of titles to beneficial terms of*leaseholds. 
But it must be remembered, that bequests of such satisfied terms of years 
are considered as part of the inheritance, being the property of the herr 
rather than of the personal representative, and as such ^era formerly 
within the clause of the Statute of Frauds, requiring three witnesses to a 
devise of a trust, or beneficial estate, although the terms themselves might 
devolve as terms in gross. They are regarded in law as part of the inherit- 
ance ; and it seems to make no difi!erence whether the term be actually 
attendant by express declaration, or constructively or impliedly attendant, 
without the same having ever been assigned to attend, or subjected to any 
express declaration. Whitechurch v. Whitechurcb, 2 P. Wms. 236 ; Wil- 
loughby V. Willoughby, 1 T. R. 763 ; S. C. Amb. 282. However, accord- 
ing to the last cited case, it seems that the owner of the inheritance may 
declare that a term attendant shall not be so considered, but shall be deemed 
a term in gross ; and after such a declaration made, there can 1)e no reason 
for holding that it should require any other form of devise, than that by 
which terms in gpross may always be passed. In the same manner a per- 
son entitled to money to be laid out in the purchase of land might formerly, 
by any declaration of his intention that the money shall be regarded as 
personalty, bequeath such money by a will not attested by three witnesses, 
which in the absence of any such intention could not be disposed of other- 
wise than by a will, executed so *as to pass freehold estates under p,. .^^ 
the old law. Edwards v« Countess of Warwick, 2 P. Wms. 171 ; L J 
and see Capel v. Oirdler, 9 Yes, 509 ; note to Co. Litt. 290 b. 



80 LBS OH ABSTRACTS OF T 1 T L B. 

But the gnsi difficulty connected with this subject of attendant terms, in 
the present uncertain state of the law of presumption as afiecting such 
terms of years, which will be discussed hereafter. 



[•117] CHAPTER V. 



BULBS OF BVIOENCE WHSBB I1VC0BP0BEAL HBBBDITAMEHTS ABB TRB SUB- 
JECT OF THB TITLE. 



Many of the foregoing rules which hare been enumerated apply alike 
to incorportal as well as to corporeal hereditaments. But there are some 
rules which it will be proper to notice, exclusively applicable to incorporeal 
hereditaments. 

The principal of these are advowsons and next presentations, tithes, 
manors, franchises, offices, commons, rights of way, of light, wood and 
water, rents and annuities. Each of these it is desirable to consijlfiA sepa- 
rately. 

1. Anvowsoifs. — ^The title to an advowson should commence with a 
statement of presentations from as early a period as may be consistent with 
convenience of proof. Hitherto in every case the title to an advowson has 
usually been carried back for the period of one hundred years or upwards 
at the least. But now since the 2 & 3 Will. 4, c. 27, s. 30, the titlo is 
required to go back during the time of three incumbencies ; and H such 
incumbencies do not extend over a period of sixty years, then in every case 
the title must go back for a period of not less than sixty years. Entries of the 
presentations, with the names of the patrons, will be found recorded in the 
Bishop's Register. It will of course appear oo the abstract whether the 
advowson be appendant or in gross ; and if the advowson be appendant, 
the title must be proved to correspond with the presentations. And if the 
. right to present which is ^claimed appear to be against commoa 
L -' right, as for instance a presentation by turns, it ought to be shown 
how that right commenced, whether by grant, prescription, composition, 
or otherwise. In the case of a title to an advowson of a vicarage, the grant 
from the crown must be abstracted ; but it is said that no evidence need be 
adduced of the severance of such an advowson from the rectory ; 3'et it 
seems that if the deed of endowment cannot be produced, some evidence 
for a length of time ought to be given of the due presentment, institution, 
and induction of a vicar, to support the presumption that the vicarage was 
lawfully endowed. Crimes v. Smith, 12 Co. 4. And the right of presen- 
tation must be particularly shown, if it be in any one other than the 
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spiritaal or lay rector ; for the parson, and not the patron of the charch, 
is of common right the patron of a vicarage. Watson's CI. Law, 194. 

2. Tithes,— The title to tithes, or to a rectory impropriate of which the 
tithes form part, as also the title to all lands originally granted by the crown, 
must, as we have before said, commence with the original grant or letters- 
patent, and in some cases with the grant by the lay impropriator. See ante, 
p. 32. By such grants or letters-patent it should appear that there was no 
remainder or reversion in the crown, that no rent was reserved upon the 
grant which can afiect the title, nor any limitation or condition contained 
in the grant, which can be to the prejudice of the purchaser. 

The subject of the exemption of lands from tithe, we have before 
alluded to at p. 33, it being one branch of the old law which must still be 
resorted to upon every title where lands are sold tithe-free. 

The question respecting the right to take tithe, the amount of it, and the 
particuUr kind of tithe, must all *very soon merge in the inquiry p^^^ugn 
concerning the tithe rent-charge, created in any particular parish, L J 
and the lands on which it is chargeable, as a commutation under the 6 6b 7 
Will. 4, c. 71 and 1 Vict. c. 69. 

By the first of these acts, commissioners for carrying the act into opera- 
tion are appointed with certain powers, and the parochial meetings of land 
owners or tithe owners are to be held, and a valuation of the tithes in the 
parish is to be made, and the clear average value of the tithes, for seven 
years prior to the year 1836, is to be ascertained, and the commissioners 
are to ascertain the total value of the tithes to be paid for the parish, and 
to award that sum as the annual rent-charge to be paid for the tithes of 
such parish ; and by the provisions of the act, that rent-charge is to be 
apportioned on the lands of the parish, and the rent-charges valued accord- 
ing to the average price of corn ; the commissioners are to confirm the 
proceedings, and transcripts of the confirmed agreements entered into 
respecting the commutation are to be sent to the registrar of the diocese 
and to the incumbent or church or chapelwardens of the parish,' or such 
other fit persons as the commissioners shall approve ; and all persons inter- 
ested therein are to have access to and to be furnished with copies of or 
extracts from any such copy, on giving notice to the person having custody 
of the same, on payment of 2«. 6d, for such inspection, and after the -rate of 
3</. for every seventy-two words ; and every recital or statement in, or any 
map or plan annexed to, such confirmed apportionment or agreement for 
giving land, or any sealed copy thereof, is to be evidence thereof; and aAer 
confirmation the agreements are not to be questioned, but the lands are 
thenceforth to be discharged from tithe, and the rent-charge paid in lieu 
thereof, for which powers of distress and entry are given by the act. 

•By the same act, it is provided, that agreements may be made p^^^o^-i 
at parochial meetings, by which any quantity of land, not exceed- 1 -^ 
ing in the whole twpnty acres, may be given by way of commutation for 
the whole or part of great or small tithes of any parish. And by sect. 31 
it is enacted that such agreement for giving land, confirmed by the com- 
missioners, shall operate as a conveyance of such land to the owner of the 
tithes or rent-charjgc ; and the land so conveyed shall thereupon vest in and 
be deemed to be hoiden by such person or persons, upon the like uses and 

October, 1847.- 
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trusts in every respect as the tithes or rent-chargre, in comnintation or ex- 
change for which the same shall have been given, shall be vested and hoFden, 
For the future, therefore, in almost every case where the act has been 
carried into operation, the agreement, with the confirmation thereof as above 
directed, or a copy or extract from it, relative to any particular lands within 
any parish to which such agreement extends, will be the evidence of 
exemption from tithes which a purchaser will require. By the second of 
the above-mentioned acts, viz., 1 Vict. c. 69, further powers are given to 
the commissioners, particularly in respect of determining parochial bound- 
aries ; and by sect. 8 it is declared, that where the lands out of which 
the tithes are issuing are not well defined, and also where such lands lie 
dispersedly throughout the parish, the land-owners and tithe-owners having 
any interest in such land or tithes (with the consent of the diocesan and 
patron of the living in certain cases) may agree, or the tithe commissioners 
may determine, in case the commutation shall have been made, that the 
several rent-charges made payable in lieu of tithes shall be afiixed and 
apportioned upon particular lands. And by a more recent act of the 8 Vict. 
c. 15, it is declared, that it shall be lawful for the commissioners, or any 
r*i%i1 ^^^ ^^ them, at *any period after the confirmation of the agreement 
L -'or award, and before the confirmation of the apportionment to be made 
in respect of the rent-charge fixed, upon the application of any land-owner 
or occupier, upon security being given to the commissioners, to declare 
that the lands shall be discharged from tithes or composition, or rent in 
the nature of tithes, and that in lieu thereof the tithe rent-charge shall be 
payable. Tithes out of gavelkind lands, as we have before mentioned, fol- 
low the course of descent at the common law. 

A distinction is to be made between a portion, and a parcel of tithes. A 
portion of tithes is more ancient than any parochial right ; it must always 
have existed distinct from the rectory ; if therefore at any time it can be 
shown that the tithes in question belonged to the rectory, there is an end 
to the presumption of title to them as a portion ; but except as regards the 
presumption of titles, both portions and parcels of tithes appear to be 
governed by the same rules. See Sir Edward Coke's case, 2 Ro. Rep. 161 ; 
1 Gw. 375 ; and see 1 Eagle on Tithes, 119. 

It is not requisite to deduce the intermediate title between the original 
grant of tithes and the modern title, but the more recent title for at least 
sixty years past, or upwards, is of course necessary, and this sixty years* 
title is requisite, whether the title to tithes or an exemption from tithes is 
to be shown, notwithstanding the act of 2 & 3 Will. 4, c. 100 ; for a pur- 
chaser cannot be expected to rely, as is sometimes contended, upon a nega- 
tive proof extending to thirty years. Where tithes have been intended to 
be comprised in a fine or a recovery, it must be seen that they are specified 
by name as such ; and although they will pass in a deed under the word 
<* hereditaments," 3 Dyer, 323 a, they will not pass by a conveyance of 

r *122 1 ^^^ ^^^^ ^^^ ^^ ^^^ ^^^ hereditaments and appurtenants *thereunt0 
L -^ belonging. Phillips v. Jones, 3 B. 6b P. 362 ; Chapman v. Gat- 

combe, 2 Bing. N. C. 516. 

It has not hitherto been sufficiently understood, that tithes and land being 
of a very difierent nature in contemplation of law, the one being of a spir- 
itual and the other of a temporal inheritance, could not merge one in the 
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Other. Hence many mistakes have originated, the owners of lands pur- 
chasing tfaie tithes issuing out of those lands, upon the supposition that the 
land would thereby become actually tithe free. But this, although now 
allowed by the provisions of a recent act, was not formerly the case. 
Accordingly where lands were held only for a term of years, and the tithes 
of the same lands were ht;ld in fee, upon the death of the owner of the 
lands and tithes, the one passed to his personal representative, and the 
other descended to the heir at law or devisee. But now, by the 6 & 7 Will. 
4, c. 74, s. 71, any person seised in possession of an estate in fee simple or 
fee tail of any tithes, or rent-charge in lieu of tithes, may by deed or decla- 
ration under his hand and seal, to be made in such form as the Tithe Com- 
missioners for England and Wales shall approve, and to be confirmed under 
their seal, release, assign or dispose of the same, so that the same may be 
absolutely merged and extinguished in the freehold and inheritance of the 
lands on which the same shall have been charged. And by the 1 £> 2 Vict. 
c 64, the power of creating a merger of tithes in the land is extended to 
any persons seised of or having the power of acquiring or disposing of the 
fee simple in possession of any tithes, or rent-charge in lieu of tithes, by 
deed or declaration under their hand and seal, in the form approved by the 
Tithe Commissioners, and confirmed as therein is mentioned. And by 
sect. 3 of the said act it is enacted, that where tithes, or rent-charge in lieu 
of tithes, and the lands out which the same are ^payable, are p «ioq i 
both settled to the same uses, it shall be lawful for any person in *- -^ 

possession of an estate for life in both such lands and tithes, or rent-charge 
in lieu of tithes, by deed or declaration under hand and seal, as the com- 
missioners shall approve and confirm, to release or dispose of such tithes 
or rent-charge, so that the same may be merged in the freehold or inheri- 
itance oT the lands. And it is (sect. 4) declared, that tithes, or rent- 
charges in lieu of tithes, may be merged in lands of copyhold tenure, or of 
any other tenure whatsoever. 

Copies of decrees in tithe suits, and the answers of defendants, are con- 
tinually made use of in evidence, not only as between the same parties, but 
as between their representatives and successors, and of course are evidence 
out of Court upon a purchase. 1 Ph. on Evidence, 359 ; Lady Dartmouth 
V. Roberts, 1 6 East, 334 ; 2 Bac. Abr. 620. 

Where tithes are sold and described to be of a certain annual value, a 
terrier of the titheable lands should be produced, and it should be proved 
that tithes of such a value have been received from the particular estate, by 
the production of papers and books of account well authenticated, or by other 
evidence, similar to that produced to verify rentals or income. 

3. Manors are always supposed to have existed from time immemorial, 
and cannot be created at this day, save by act of parliament ; there are 
various modes by which the existence of a manor may be prpved. The 
holding of courts for any length of time — the exercise of diflerent rights of 
property, such as felling of timber, or digging mines on the wastes — the 
appointment of manorial offices, such as a steward, or bailiflT, or even the 
appointment of a gamekeeper, is prima facie evidence of the existence of a 
manor. Smith v. Smith, 2 Price, 101. This latter *proof may often r«|A^-| 
be obtained by inquiry at the office of stamps and taxes at Somerset >- -^ 
House. Although a manor is said to consist of demesnes and services, and 
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in 3 T. R. 447, it is said, that to constitate a manor there should be two 
freeholders holding of the manor subject to escheat, yet notwithstanding 
these ingredients be wanting, and ahhough many other incidents of a manor 
may not appear, the manor may still continue, in contemplation of law, for 
certain purposes ; as for instance, for preserving to the lord his right of 
estrays, wrecks, wastes, &c., and for enabling him to make appointments of 
officers and others. 1 W&lk. Copyholds, 22 ; Soame v. Ireland, 10 East, 
259. Even general reputation alone may be sufficient to prove the exis- 
tence of a manor. Steel v. Prickett, 2 Stark. 466. And a recovery might 
formerly be suffered of lands, parcel of a reputed manor, only by the denom- 
ination of a manor ; and a reputed or nominal manor may pass under the 
term hereditaments in a deed. Norris v. Le Neve, 9 Atk. 81. 

Where the boundaries of a manor are uncertain, the Court of Chancery 
will not interfere, until some equity be superinduced by the act of the par- 
ties, confusion of boundaries not being sufficient to induce such interference. 
Speer v. Crawter, 2 Mer. 410, and the cases there cited ; but see Willis v. 
Parkinson, 2 Mer. 607. The boundary may often be ascertained by refer- 
ence to the steward's books, sometimes by ancient public surveys, as Dooms* 
day Book : but manors are frequently not conterminous with the parishes 
in whic^ they lie ; and oftentimes a small manor is found existing in the 
middle of and carved out of another larger manor. Upon the sale of a 
manor, the profits or perquisites should be proved, in the same way as 
profits of other estates : the fines, quit rents, the heriots, and rights over the 
r*i9fi~l ^^^0 or mines, are the *most frequent sources of profit calling for 
L -I inquiry on the part of a purchaser. The steward of a manor is 
usually appointed for life, or during good behaviour. 

4.- Franchises and offices are for the most part privileges granted by the 
crown, subsisting in the hands of a subject. The grant therefore must be 
produced, or some sufficient evidence of the grant. The right to have a 
manor is, properly speaking, a franchise, and is mentioned separately, as 
being a species of property more frequently the subject of transfer than any 
other. The right to have a ferry or fishery, or right of freewarrenv are also 
franchises, held either under actual grants, or under a prescriptive right from 
long established usage. Where an office or right is sold, and is stated to be 
of a certain yearly value, evidence ought to be given of profits to that 
amount having been received. 

5. Commons. Titles to incorporeal hereditaments of this description 
arise In various ways — common appendant is a matter of general right ; the 
right of ownera of land to put certain beasts upon the waste within the same 
parish or manor. Common appurtenant is claimed by grant or prescription, 
which prescription must be proved. The latter right is annexed to the land, 
but often extends to various manora or places. Common in gross may be 
granted away unconnected with the land, and exist as a personal right. 
These rights are frequently limited by custom, grant, or otherwise, and the 
particular origin and nature of them should be set forth by the abstract. 

Common of piscary, turbary, estovers, and the like, all require particular 
proof as to their existence for a length of time, where other proof cannot be 
had from which their origin may be inferred. If the right be claimed under 
an ancient grant, there is no necessity for proving the very earliest title, 
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farther than hy giving evidence of the grant •itself, and then deduc- p#|og-i 
ing the naore recent title. This kind of proof is now always held L -^ 
sufficient to establish claims of this description, or of other prescriptive 
rights. 

6. Rights of way also arise hy grant express or implied, or by prescnp- 
lion, which supposes a grant, or sometimes, ex necessitate: as in the case 
of a sale of something given or granted, to which a road or way is necessary 
for the due enjoyment of the subject of the grant, in such cases a right of 
grant of way is inferred. A right of road for some particular purposes, 
cannot be made use of for any general purpose. A foot-way or horse-way 
cannot be used as a carriage-way. 

7. Rights of light, of wood, and of water, are all likewise founded upon 
grant, prescription, or presumption. And twenty years* enjoyment is, it 
neemstprimd facie evidence of such rights being well-founded. 

The late act of 2 6b 3 Will. 4, c. 71, to which we have before referred at 
page 39, in speaking of lands exempted from tithes, applies very closely to 
claims of this nature where the right is founded on prescription. 

That act, after confining claims thenceforth to be made to the period of 
thirty years, declares (sect. 2,) that no claim to any way or easement, or ta 
any watercourse, &c., to be enjoyed upon, over or from any land or water of 
the king or others, as therein mentioned, when such way or easement, &c., 
shall have been actually enjoyed by any person claiming right thereto* 
without interruption, for twenty years, shall be defeated or destroyed by 
showing only that it was first enjoyed at any time prior to such period of 
twenty years, but such claim may be defeated in any other way by which 
the same was at the passing of the act liable to be defeated ; and where such 
way or other matter shall have been so enjoyed for the full period of forty 
years, the right thereto shall be deemed absolute *and indefeasible, p«207-i 
unless enjoyed by some consent to or agreement by deed or writing. ^ -^ 
And by sect. 3, when the access and use of light to and for any building 
shall have been enjoyed for the period of twenty years, without interrup- 
tion, the right thereto shall be deemed absolute and indefeasible, any local 
usage or custom to the contrary notwithstanding, unless the same were 
enjoyed by some consent or agreement by deed or writing. And by sect. 
7, it is provided that the time during which any person otherwise capable 
of resisting any claim shall have been an infant, idiot, non compos mentis^ 
feme covert, or tenant for life, or during which any action or suit shall have 
been pending, and which shall have been diligently prosecuted, until abated 
by the death of any party thereto, shall be excluded in the computation of 
the periods above mentioned. 

But presumptions, upon which prescriptive rights are founded, cannot be 
made in all cases alike. Regard must be had to the interest of the parties 
against whom as well as in favour of whom the presumption is made. Thus 
although a tenant for years may allow a right of way for upwards of twenty 
years over the land in his occupation, this will not bind the lessor after the 
expiration of the lease, unless it appear that he was privy and consented to 
the grant or allowed the same ; for he had no power to oppose the right so 
granted by the tenant. So also as to buildings adjoining rectory lands. It 
has been held that although window-lights have existed upwards of twenty 
years adjoining such lands, no absolute right was gained thereby, inasmuch 



so LKK OH ABSTRACTS OV TITLS. 

as the rector during whose time they existed was only tenant for life, and 
had no power to grant such easement. Barker v. Richardson, 4 B. 6b A. 
579. 

8. Rents and annuities, aUhough quite distinct in themselves, may be 
r*i9ftn *^^^^'y J^oticed together. The kind of rent •to which a title is 
I- -^ shown should be specified in the abstract, and the lands out of 
which it issues, or upon which it is charged (if any), should be particular- 
ized. Every grantee of a rent should require to see the title of the grantor 
to the lands out of which the rent issues. Whether an assignee or a pur* 
chaser of such a rent can require to be satisfied on this head seems doubtful. 
It should therefore be stipulated in the contract that the title should be 
shown. Radclifie v. Warrington, 12 Yes. 826. 

Annuities are mentioned by Blackstone as being charged only upon the 
person of the grantor, but they are often at the present day confounded with 
rent charges or other annual sums, charged upon lands and difierent kinds 
of property. They are generally granted for a life or lives, or for years 
determinable upon a life or lives. Both rents and annuities are by a late 
act, the 4 Will. 4, c. 23, directed to be apportioned for the current period 
which shall elapse from the last day of payment op to the death of any per- 
son for whose life the same were payable, or for any other period during 
which any party was entitled, although the fixed day of payment has not 
arrived. 

The questions and difficulties which are constantly raised upon loans, 
made in the shape of annuity transactions, are more frequently connected 
with the circumstances attending the original grant than with the subsequent 
transfer of annuities. For the various rules applicable to grants of annui- 
ties, and a full commentary on the several annuity acts, the reader is refer- 
red to Sir Edward Sugden's Treat, on Vendors and Purchasers, in the Ap- 
pendix, vol. iii. p. 20, (10th edit.) It will be seen that most of the pro- 
visions of the act relating to memorials of the grants of annuities do not ap- 
ply where the annuity is granted upon marriage, or by any will, or where 
the lands or stock charged are of a greater value than the annuity which is 
granted ; see 53 Geo. 3, c. 141, s. 10. 



[»129] •CHAPTER VI. 

BULBS OF BVIDBNCB WITH BBOABD TO BaOITABLB TITLBS. 



In regard to equitable titles it must be remembered that that an equitable, 
without the addition of the legal title, is never regarded as marketable pro- 
perty. 2 Prest. Abst. 223. 

Contracts for sale, mortgages, settlements, or articles for settlements. 
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trusts and charges* and other modifications of interest, although operating in 
equity only, usually carry with them the right to the legal estate, and thus 
attract th& legal title. Thus until 1 Yict. c. 26, the statute of wills, it was 
a well-established rule, that a contract for sale, or any entire change rn the 
equitable interest, operated as a total revocation inequity of a devise, although 
not at law, and an absolute conveyance transferring the legal estate operated 
as a total revocation at law as well as in equity, while an absolute transfer 
of the legal estate by way of mortgage or charge was a revocation at law, but 
was only a revocation in equity jor^ tanto, i. e. to the extent of the mortgage 
money with interest, and consequent costs. Rawlins v. Burgis, 2 Y. & B. 
386 ; and see BuUin v. Fletcher, 1 Keen, 369. Thus also it is well known 
that upon a contract by a vendor to sell his estate, he immediately became 
in the contempliBtion of equity a trustee of that estate for the purchaser, and 
if the vendor died before the conveyance was executed, his heir, if he died 
intestate, or the devisee of the legal interest, represented him in his charac- 
ter of such trustee. This power of devising the legal estate was carried so 
far that a devisee was in one case •held to have taken the legal ^ „^, 
estate in property under a general devise by a testator, whereby he L J 
gave his estates in trust to be sold, although the testator himself had in his 
lifetime previously contracted to sell the identical property. Wall v. Bright, 
1 Jac. & W. 404. See also Bainbridge v. Ashburton, 2 Yo. & Coll. 847, 
and^ Exparte Shaw, 8 Sim. 159, where a devise of property to A. B. and 
his heirs, to and for his and their own use and benefit, was held to comprise 
trust estates. Formerly too a purchaser could not affect by his will the 
legal title until the conveyance to him was executed ; for if he, after enter- 
ing into a contract, made a devise of the purchased estates, and then took a 
conveyance to himself, the legal estate would not pass by the will but 
descend to the heir at law» and any subsequent purchaser from the devisee 
must, in such a case, have insisted upon the heir of the vendor joining to 
convey the estate. This law still applies to all cases under wills made 
prior to the 1st January, 1838. 

But by the act 1 Yict. c. 26, the late Wills Act, the old law is altered, 
so that in no case will the heir take the legal or equitable interest, where a 
will exists operating according to the provisions of the act upon whatever 
the testator is possessed of at his death. The heir need not be sought after 
to convey, as formerly ; it must now be (if any one) the devisee. A con- 
tract for the sale of lands or tenements, by converting realty into personalty, 
as it changes the rights of the contracting parties, so it changes the rights 
of the representatives of the vendor and of the purchaser. In case of the 
death of the purchaser before the contract completed, his executors or 
administrators are liable to pay the purchase money, while the heir or devi- 
see of the purchaser may be entitled to the conveyance and beneficial interest 
in the estate. 

Equitable interests usually follow the same devolution, and are governed by 
many of the rules applicable to legal ^estates ; and in practice the same p«t o i *i 
formal instruments are used in the transfer of them as in the trans- L -1 
fer of legal estates, although this is not absolutely necessary. But there are 
some incidents to equitable interests and exemptions from liabilities, which 
occasion a difficulty in applying the same law to them as to legal estates. 
Thus prior to the act 8 & 4 Will. 4, c. 105, (the Dower Act) although 
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rights of coiirtesy did attach, yet rights of dower did not attach, on eqnitablo 
interests ; and as regards the property of individuals who were married 
previous to the Ist Jan. 1834, the same rule applies. But by the last cited 
act, sect. 2, it is declared « that when a husband shall die, beneficially 
entitled to any land for an interest which shall not entitle his widow to 
dower out of the same at law, and such interest, whether wholly equitable, 
or partly legal and partly equitable, shall be an estate of inheritance in poa* 
session, or equal to an estate of inheritance (other than an estate in joint- 
tenancy,) then his widow shall be entitled in equity to dower out c^ the 
same land.*' And by sect. 3, it is declared that seisin of the husband is not 
necessary to entitle the wife to claim her dower. 

The other clauses of this act contain important changes of the law relating 
to dower ; but they would be out of place here, and they are now well 
understood in practice. See ante, p. 80. 

By another recent statute, the 1 6b 2 Vict. c. 110, the rights of equitable 
owners have been infringed, in so far as they have been subjected to fresh 
liabilities. Prior to that statute, judgments did not affect equitable interests, 
unless at the time of execution sued out, the estate to be charged were held 
in trust entirely for the benefit of the party sued. - This was under the 
Statute of Frauds, 20 Car. 2, c. 3, sect. 10. But if the debtor had a partial 
r«i ^21 ^"^^''^^^ ^^^V ^^ ^^^ equitable freehold interest, the judgment ^creditor 
L J could have no execution at law. Doe v. Greenhill, 4 Barn. & Aid. 
684, although he might come into a Court of Equity, and claim the same 
satisfaction out of the equitable interest as he would have been entitled to 
at law, if it had been a legal estate. Forth v. The Duke of Norfolk, 4 Mad. 
504. 

By the above-mentioned act of 1 6b 2 Vict. e. 110, sect. 11, equitable 
interests are made liable to judgments as well as other property, over which 
the debtor had at the time of the judgment entered up, any disposing power 
which he might exercise for his own benefit. 

Although a legal title without any equity can never bring much benefit 
to the holder, yet it frequently happens that an equitable title, unless 
strengthened by the legal title or etsate, may fail partially, or perhaps be 
altogether lost. Between parties who have equal equities, he who can gain 
the legal estate will not be disturbed. An equity prior in point of time, and 
therefore generally to be preferred to an interest of later date, will be post- 
poned to the second, if the second equitable claimant, who obtained his 
equity without notice of ihe first, gain the legal estate. 

A volunteer coming in under an equitable owner must take subject to all 
other equities ; but an assignee for valuable consideration will in most cases 
hold his equitable interest discharged from the claims of other incumbran- 
cers, where he comes in under another who has paid a valuable considera* 
tion or under a volunteer, provided he had not had notice of such liens 
prior to the payment of his consideration money ; Forth v. Duke of Nor- 
folk, 4 Mad. 603, and the opinion of Mr. Serjeant Hill there cited, 1 Fonbl. 
Treat, on Equity, p. 320. This is the consequence of the general rule, that 
that the purchaser of an equitable interest takes it subject to all subsisting 
equities, Ord v. White, 3 Beav. 365. This must however be taken with 
r*!^^! ^^^^ limitation. An equitable owner shall not be postponed to the 
1- -^ equity claimed by another, when that other might by reasonable 
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prudence have made known his rights, bat has neglected to do so, whereby 
the subsequent claimant has been misled ; but if at the time that a subse- 
quent incumbrancer lent his money, or acquired his equitable interest, he 
had notice of the other prior equitable claims, of course it must always 
stand deferred. Notice deprives one who is merely an equitable owner of 
almost every advantage which he might otherwise claim. 

It is said in an old abridgment (Ca. temp. Finch, 102) that « in equity a 
purchaser is considered as a person who innocently, without fraud or sur^ 
prise, for valuable consideration, acquires a right of interest ; and is there- 
fore so far favoured and protected, that his title shall not- be impeached in 
equity. No planks that he can lay hold on, and by which he can secure 
himself at law, shall lie taken from him : neither shall he be compelled to 
discover any thing that will weaken his title.*' The strength gained to 
a party by having the legal estate, is extended not only to protect one who 
comes in without notice and without fault, but even against secret actSf 
which no reasonable diligence on the part of a purchaser could discover. 
Thus where after a considerable lapse of time, and many sales and purchases 
made, it was discovered that the original vendor of a property had himself 
forged a will, and thereby gained possession of an estate and disposed of it, 
equity would not relieve the heir at law of the pretended testator, who had 
really died intestate, as against the innocent purchaser of the estate. In 
that case the Master of the Rolls said, <« I am of opinion that the protection 
of the legal estate is to be extended not merely to cases in which the title of 
the purchaser for val^iable consideration without notice is impeachable by 
reason of a secret act done, but also to cases fn which it is impeached by 
reason of the falsehood of a fact of title asserted by the vendor, as those under 
*whom he claims, where such asserted title is clothed with posses- r«tQ^-i 
sion, and the falsehood of the fact asserted could not have been *- -^ 
detected by reasonable diligence." Jones v. Powles, 3 M. & K. 581. 

Equitable interests were not liable to be forfeited by a fine or recovery 
levied or suffered of such estates, in the same manner as legal estates were 
liable to forfeiture. 

Fines indeed were of little avail where the legal estate was outstanding, 
and though there might be a recovery suffered of estates when the remain- 
ders to be barred were equitable without regard to the fact whether the prior 
estates were equitable or legal, yet this could not be where the estates in 
remainder were legal, the present estate in possession being only equitable ; 
for in such cases the legal remainders were not capable of being barred. 
The rule in Shelly's case likewise does not apply where one estate is equi- 
table, and the other legal, and this is a distinction jvhich it is of great 
importance to bear in mind in perusing limitations in a marriage settlement, 
or an abstract. See F. C. R. 52. We have before alluded to the effect of 
equitable jointures. See ante, p. 78. 

It is a general rule, that there cannot be degrees of equity or secondary 
equitable estates, accruing one out of the other, or one after the other, in 
the nature of a trust of a trust. An instrument by which any equitable 
interest is transferred passes it at once to the party from whom the con- 
sideration moves, or who is entitled to claim the benefit of the property, and 
no attempt to interpose a trustee between the party assigning the equity, and 
the party for whose benefit the equitable interest is actually assigned, will 
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have any effect, as in legal estates it may have. Thus an equitable estate 
assigned to A. in trast for B. vests every interest and right in B. at eDce* 
and passes by A. altogether. 

. .^.^ *A party who obtains an equitable right or interest in or over a 
I- -^ property, such for instance as an equitable mortgage with deeds de- 
posited, does not become subjected thereby to the performance of all duiieSf 
or bound by all the covenants or obligations which might attach, where he 
the legal owner. See Moore v. Choates, 8 Sim. 508, over-ruling the case 
of Flight V. Bentley, 7 Sim. 140, a decision which rather surprised the pro- 
fession. But it seems that an equitable assignee of leaseholds (one who 
has contracted for an assignment of the property) is liable to the covenants 
and conditions of the lease, although he has never been legal owner. Close 
V. Wilberforce, 1 Beav. 112. 

In titles where a husband is seised of an equity of redemptioQ his wife 
having formerly joined in a fine to let in a mortgage against her jointure or 
her dower, it is often necessary to advert to the mortgage deed to ascertain 
whether the fine divested the whole interest out of the wife, or whether it 
was levied simply for the particular mortgage : if the latter, the interest of 
the wife still attaches upon the equity of redemption remaining vested in 
the husband, and when a subsequent mortgage or an absolute sale takes 
place (in order to release the claims of the wife) another fine was required ; 
Innes v. Jackson, 16 Yes. 356 ; 1 Bligh, 104 ; and since the act of 3 db 4 
Will. 4, c. 74, a deed according to that act acknowledged by the wife will 
be necessary ; so where the wife has joined in a fine for the purpose merely 
of letting in a mortgage of her estate (and the recital is evidence of the 
intention in this respect) the fine will not (as has before been said in cases 
of dower or of jointure) divest the wife of her entire interest, and conse- 
quently will not carry the estate into a different channel, so as to disappoint 
r»l^fil ^^® ^^'^rs of the wife after her death, even though the equity of *re- 
L -1 demption should be limited to the husband and his heirs only. 
Innes v. Jackson, 16 Yes. 346; and 1 Bligh, 104; Anson v. Lee, 4 Sim. 
378 ; Martin v. Mitchell, 2 J. & W. 424 ; Reeves v. Hicks, 2 Sim. & St. 
408 ; Corbett v. Barker, 3 Anstr. 755 ; Ruscombe^ v. Hare, 6 Dow, I ; 
Ashton V. Milne, 6 Sim. 369 ; see also Ravatd v. Russell, 1 Younge, 9. 

If however the money raised by the husband out of the wife's estate be 
applied in discharge of the wife's debts, equity will inquire into the facts, 
and give the husband credit for it, as between himself and his wife's estate. 
Lord Kinnoul v. Money, in note, 3 Swanst. 202. 

The common inquiry whether there are any Crown debts existing against 
a vendor, or whether any of the late owners have been accountants or sure- 
ties for accountants to the Crown, cannot be dispensed with, where the 
estate sold is an equitable estate, because such estates are equally liable to 
claims of this description with legal estates. Equitable estates in copyholds 
are subject to most of the rules affecting legal estates in copyholds ; but in 
some respects the privileges annexed to an equitable interest seem to be 
greater than those annexed to the legal interest as regards the rights of the 
owner ; for the equitable owner having no acknowledged estate on the Court 
Rolls is not liable to many legal incidents. He is not subject to the law of 
forfeiture or escheat for treason or felony. He is also allowed to assign, and 
might formerly devise his interest in many cases, without some formalities 
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which would* have been Tequked from him, if he had been the legal tenant 
or owner; for instance, where entitled under a contract for valuable con- 
sideration he may without admittance, and might formerly without having 
made a surrender to the uses of his will, (the necessity for which is now 
abolished) either assign or devise his estate. See 1 Walk. *Copy- r^to^-i 
holds, 102 ; Wainwright v. Eiwell, 1 Madd. 637 ; and King v. *■ ^'^^J 
Turner, 2 Sim. 545. 

But the law on this subject of devises of such interests is materially varied 
by the 1 Vict. c. 26, the new Wills Act. 



CHAPTER VII. [*138] 

TITLKS CONSIDERED WITH RBrERXNCR TO THE EXTENT OF OWNERSHIP IN THE 

FROPERTY SOLD. 



Some titles still remain to be considered which are subjected to rules 
connected not so much with the particular tenure of the land as with the 
nature, or quality, or extent of interest, or of ownership. Of this kind are, 

I. Estates upon Condition.— These may be created out of almost every 
kind of property, and the general rules of titles are applicable to such estates, 
according to the nature of the interest and the tenure of the property sub- 
jected to the condition. The most usual estates upon condition are mort- 
gages of freehold, copyhold, and leasehold properties, as well as of other 
chattel interests. 

Upon the investigation of a title to property sold, which is in mortgage at 
the time of sale, almost every proof is necessary which could be required in 
ordinary cases, where the estate was independent of any mortgage. The 
legal and beneficial title prior to the mortgage transaction is the same, and 
the equity of redemption since the mortgage, if it has changed hands, re- 
mains to be traced. But if the legal estate of the property contracted for, 
be outstanding in the mortgagee, it may be requisite in some cases, (in order 
to give effect to the new covenants of the mortgagor, who is to covenant as 
vendor,^ upon a conveyance made to the purchaser, that the legal estate 
should be vested in the mortgagor prior to any conveyance by him; but this 
point is oflen disregarded in practice. 

*A purchaser of an estate in mortgage is entitled to no more than p«|qQ-i 
other purchasers are, that is to say, to a conveyance with limited ^ -^ 
or qualified covenants only on the part of the vendor. If however, the pur- 
chaser takes the estate direct from the mortgagee, the vendor only joining to 
release the equity, it seems clear that the purchaser, coming in of the estate 
of the mortgagee, might take with that estate the absolute covenants apply- 
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ing to the property which the mortgagee took when the security was made. 
Such absolute covenants in the case of a purchase it is not usual for a ven- 
dor to enter into, and it therefore seems reasonable (and this is the plan 
usually adopted in practice) for the vendor or mortgagor to join in the con- 
veyance, and enter into limited covenants with the purchaser. 

Wheiher the interest of a mortgagor can be passed to a mortgagee who 
holds the estate in fee by force of an agreement or contract without deed, 
has sometirnes been made a question, but it would seem clear that it may be; 
still the instrument (whatever it be) used for this purpose, would be sub- 
jected to the ad valorum stamp duty charged on conveyances, if it were 
intended thereby to release the property absolutely to the mortgagee as a 
purchaser. 

In titles where an estate has been sold and conveyed subject to an exist- 
ing mortgage, and the purchaser of the estate dies, questions have some- 
times arisen between the heir or devisee of the purchaser on the one part, and 
the executor or administrator of the purchaser on the other part, as to which 
of them shall be liable to the payment of the mortgage-money ; but it now 
seems to be clearly settled that if the estate has been originally purchased sub- 
ject to the debt, and no special covenant or agreement has been entered into 
with the mortgagee by the deceased purchaser for payment of the mortgage 
money or charge, his heir or devisee must take the estate burdened with the 
r*i^ftn **^®^'' ^"^ ^^*^* on the contrary, if the deceased purchaser has cove- 
L ^ nanted to pay the debt, and made himself responsible to the mort- 
gagee, he has by so doing charged his personal estate, and the executor or 
administrator of the purchaser is bound to redeem the land for the benefit 
of the heir or devisee. Lord Orford v. Lady Rodney, 14 Ves. 417. 

But as to the peraonal liability of the heir or devisee of a late deceased 
owner of an estate, subject to a mortgage debt, where even the late owner 
has covenanted to pay the money, see Evelyn v. Evelyn, 2 P. Wms. 664, 
and note there ; also Scott v. Beacher, 5 Madd. 96. 

An express devise of lands " subject to the mortgages affecting them," does 
not, it \» well known, relieve the personal estate of the testator from provid- 
ing for the payment of the mortgage debt, according to the general rule, that 
the personal estate is first applicable ; it being apparent that the words 
above referred to express no more than what must always be by law im- 
plied ; for a testator could not possibly devise the lands otherwise than 
subject to the debt. Astley v. Earl of Tankerville, 3 Bro. C. C. 545. This 
is the well-established rule of law, although the reason of the rule is perhaps 
too refined, and most persons would be disposed to allow that the general 
meaning of testatora would have been better met, by a contrary decision. 

A mortgage of an estate made subsequently to a will executed by the 
owner of the estate is, as we have before stated, only a revocation pro tanto 
of the former devise, and this notwithstanding the mortgage be made by 
deed and fine, unless the deed contain ulterior limitations, changing the 
ownership of the property ; Titner v. Titner, cited 1 Wils. 309 ; and 3 
Atk. 742. 

r*l4n Where the estate mortgaged is sold under a power or 'trust com- 
L -^ prised in the deed, it is important to observe under what terms the 
power of sale or trust is to arise, and particularly whether any notice is 
required to be given to the mortgagor prior to the sale* and if so, whether 
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according to the terms of the deed the proper notice has been given. It has 
been held that even where the deed is silent as to notice to be given to a 
mortgagor prior to a sale authorized to be made for the security of a mort« 
gagee, if the power or trust for sale be vested in a third person (as a trustee) 
and not in the mortgagee himself, notice ought to be given to the mortgagor 
of any intended sale, the party invested with the power of sale being consi- 
dered as a trustee for all parties ; but if the mortgagor has entrusted the 
mortgagee himself with the exercise of this power of selling, no notice is 
requisite unless provided for by the deed; Anon. 6 Madd. 10; of course, 
if the mortgagor concur in the conveyance under the power or 'trust for sale, 
that is sufficient, whether notice has been given or not. It has latterly beeir 
not onfrequent in mortgage deeds which contain a power of sale vested in 
the mortgagee himself, to frame the power without stating any thing aS to 
giving notice, so that a purchaser cannot have any doubt or be put upon 
any inquiry whether due notice has or has not been given ; but in order to 
save the mortgagor from the consequences of a sudden sale, a covenant is in 
such cases added on the part of the mortgagee, that he will not sell without 
notice, the effect of which arrangement is, that the undertaking is personal, 
and does not affect in any way the conveyance of the properly, but it is 
some security to the mortgagor, that he shall be apprized of any intended 
sale. 

Where it is stated by the abstract that copyholds which have been mort- 
gaged have been discharged of the mortgage debt, it should appear that 
satisfaction has been ^entered on the Court Rolls. A release might p^|^„-| 
be sufficient to bind the claims of the mortgagee, but the purchaser ^ -^ 
ought to take care that the mortgagee does not appear by the Court Rolls 
to retain any interest, otherwise the purchaser may incur the risk of a 
charge or assignment, if any such be subsequently made by the mortgagee. 

A mortgagee is not always admitted on the Court Rolls, but if he has not 
been admitted, and the condition has been broken by non-payment, there 
must be a re-surrender to the mortgagor upon the mortgage money being 
paid off, 1 Walk. Copyholds, 120 ; and upon such re-surrender it will vest 
in him a new estate which may change the descent, so as to carry it to the 
paternal heirs, although the estate was inherited exparte matemd. Doe d. 
Harman v. Morgan, 7 T. R. 103. After a party is admitted on the Court 
Rolls a release to him by deed may always be effectually made, so as to 
vest the absolute property in the releasee, or to bar any outstanding claims 
or rights of the releasor. A mortgagor may generally release to the mort- 
gagee if admitted without payment of another fine, unless the custom be 
otherwise. 1 Watk. Copyholds, 120. In some manors (as for instance in 
the manor of Wem in Shropshire) no fine is payable upon a conditional sur- 
render or admittance of a mortgagee, and there not being any fine commonly 
payable upon a release to a tenant, it would seem that a purchase made in 
this mode may be the means of escaping from payment of any fine what- 
ever. If however it could be proved, that such a proceeding was adopted 
with the intention originally of vesting the estate absolutely in the mort- 
gagee, or surrenderee as a purchaser, and to avoid payment of a fine to the 
lord, it might be a question whether such a practice would not be looked 
upon as a fraud on the lord's rights. 

Estates by statute merchant, staple, judgment, 2nd elegit are all estates 
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r*iii^l ^^^ ^^'^ condition. Such estates Hre frequently, when satiafied, 
L -I got in by purchasers, mortgagees and others, and are conveyed or 
assigned to trustees to protect from subsequent incumbrances, in the same 
manner and with the same objects as old satisfied terms of years are gene- 
rally assigned. 

Where property is held under an elegit, it should be seen that not more than 
a moiety of the estate was extended under the execution, if prior to the 1 & 
2 Vict. c. 110, unless indeed two judgments and executions under them 
issued on the same day, in which case it has been said that the whole land 
might be taken ; under sect. 1 1 of tbe above-mentioned act the judgment 
'Creditor may now seize the whole of the lands of the debtor. 

Estates held by entireties. — In these estates the tenants must be husband 
and wife at the time when the gift takes effect, and they may either be in 
fee, in tail, for Hfe or years, or other chattel interest. A distinction must be 
made between this estate and the case of a joint tenancy, or tenancy in 
common, both of which estates may exist between husband and wife. Thus 
an esuite to two before they intermarry makes them, even after marriage, joint 
tenants or tenants in eommon. 2 Cruise Dig. 944 ; 1 Inst. 187, b. 

It should be seen that the wife has joined in conveyances, leases, or 
charges, where freehold 'estates are held by entireties, otherwise the wife 
surviving will not be bound ; but the husband alone might formerly, prior 
to the 3 & 4 Will. 4, c. 74, make a good tenant to the precipe for suffering 
a recovery, and it seems that he alone may assign a term or other chattel 
real, whether possessed thereof as joint tenant, or as one of the tenants by 
entiretie8.(a) 

r«iA^l ^W'here husband and wife are tenants by entireties, and fines or 
t- 1 recoveries have been levied or suffered by husband and wife 
jointly, of course they may make good a title to the whole estate. If levied 
or suflfered by either the husband or wife alone of a moiety, where the 
estate has been held in moieties, that is to say, where they are joint tenants or 
tenants in common in tail, the entail in the moiety of that one of them only 
will be barred. Marquis of Winchester's case, 3 Rep. 1 ; Baker v. Willis, 
Gro. Car. 476; 1 Inst. 187. But if a fine has been levied of the whole estate 
by husband or wife alone, they being joint tenants or tenants by entireties 
in tail, the estate tail in the whole will be barred, but the estate or in<- 
terest of the tenant who did not join in the fine will continue only as nothing 
more than an estate for life ; although sometimes it is termed in the books 
an estate tail, while it has not the qualities of an estate tail. Baker v. 
Willis, supra, which case is .more fully reported as Beaumont's case, 9 
Rep. 138. 

If, however, one of the tenants by entireties for an estate tail has 
alone suffered a recovery of tbe estate or any part thereof, neither the 
issue in tail nor the estate of the other parent or tenant by entirety, 
will be affected by such a recovery, even although the tenant suffer- 
ing the recovery should survive the other tenant. Owen v. Morgan, 
cited in 8 Rep. 6 a ; Baker v. Willis, Cro. Car. 476 ; Beaumont's case, 9 

(ff) Grate V. Locroft, Cro. Eliz. 287 ; and see 9 Prest AK 57 ; bot tbe aboTO case thus 
cited in support of the genera] proposition in tbe text, is one of joint tenancy, and not of 
tenancy by entireties. Bat see Hales ▼. Petit, Plow. 353. 
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Bep. 138; Errington t. Errington, 2 Bnlst. 42. So that if there be 
an estate limited to husband and wife and to the heirs of their two bodies, a 
recoyery by the hasband alone by reason of the estate being held by 
entireties, will not bar the estate tail or the wife's interest in any part. See 
the authorities above, particularly Owen r. Morgan, cited S-Rep. 6 a, 5, 6; 
bat if after the estate to husband and wife the remainder *had been p»|^e-i 
to the heirs of the body of the husband, a fine or recovery levied or 1- -^ 
sufllered by the husband alone would be a good bar to the estate tail of the 
husband, and sufficient to pass the whole fee, subject to the wife's life estate 
in case of her surviving her husband. Shep. Touch, p. 46; and see Yin. 
Abr. Baron and Feme, E. a 9. 

These cases are evidently quite different from the common case arising 
under settlements, where the estate is limited to one parent for life, then 
to the other for life, with remainder to the heirs of the body of the husband 
or of the wife. In such cases, the tenant to the prflecipe is or ought to be 
made by the one possessed of the estate for life, and the party in whom the 
estate tail vests in remainder ought to be vouched, whereby the fee is 
gained. In some of these cases, where the entail is not barred, it may be 
prudent to see how far the heirs may be bound by estoppel. Estates in 
joint tenancy, tenancy in common and coparcenary, must have such a 
foundation or commencement of title shown as we have before observed at 
p. 28. 

Joint tenancy being in former times better adapted to keep up the system 
of military tenures than tenancy in common, that tenure is more favoured 
by the common law, while Courts of Equity are now more inclined to 
&vour the construction out of which arise tenancies in common, as being 
the more convenient, as well as the more equitable rule of disposition of 
property. Hence the same words which in a conveyance operating under 
the Statute of Uses will create a tenancy in common, such as "equally to 
be divided," will not in a conveyance operating at the common law have 
that effect, at least such has hitherto been the established rule of construe* 
tion. See Qoodtitle d. Hood v. Stokes, 1 Wils. 341 ; Stones v. Heurtley, 
1 Ves. 165 ; also Rigden v. Vallier, 2 Yes. 257, where Lord Hardwicke 
says, *that although deeds to uses must be construed like common r^iAffy 
law conveyances as to words of limitation, yet he saw no harm in ^ ^ 
giving greater latitude to words of regulation or modification of the estate, 
such as the words «< equally to be divided." See Stratton v. Best, 2 Bro. 
O. Ot 233. 

Whether in a surrender of copyholds, which is usually regarded as a 
common-law conveyance. Idle v. Cook, 1 P. Wms. 70, the words «< equally 
to be divided," are to be extended to confer an estate in joint tenancy or a 
tenancy in common, seems doubtful ; but it is apprehended that since the 
decision in Fisher v. Wigg, 1 P. Wms; 14, S. C. 1 Lord Raymond, 
622, and the increasing liberality of the Courts, the same construction 
would be put upon those words as is put upon them in a conveyance under 
the statute of uses, or in a will, in which they would decidedly confer a 
tenancy in common. See Rigden v. Yallier, 2 Yes. 252; 1 Sand. Uses, 
126; and the cases there cited. 

Estates vested in trustees for sale are almost invariably held in joint 
lenancy, and doubts formerly occurred as to the validity of a conveyance 
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taken from several trustees possessed of an estate in joint tenancy under a 
liraiiation, or a devise to thern and the heirs of the survivor, on the ground 
that the fee was in contingency, and could not be conveyed. Much has 
been said and written upon this subject, but it is here sufficient to remark, 
that all doubts as to such a conveyance are now considered groundless, and 
that a common conveyance by lease and release from trustees under such 
circumstances without a fine, or a deed equivalent to- a fine, may be and 
always is accepted in practice. Vick v. Edwards, 3 P. Wms. 372; Butl. 
Co« Litt. 191, a. n. 1 ; Fea. C. R. 357; and ButUnole there. See further 
as to the powers of trustees, Chap. XI. 

-. Where several are interested in a sum of money or •other per- 
L -^ sonalty, upon the death of one, the survivors become at law entitled, 
but in equity the representatives of those deceased are deemed to be inter- 
ested in the proportionate part to which the deceased would have been 
entitled, unless the contrary has been expressly stipulated by deed or 
agreement ; — and such representatives are necessary parties to give efiec- 
tual discharges or receipts for the money when paid o£ This rule gives 
rise to the clause frequently introduced into mortgage deeds, that the 
money lent is advanced out of or upon a joint account, and shall belong to 
the survivors only of the parties making the advance. 

Estates in co-parcenary difier from estates in joint tenancy and tenancy 
in common, although they partake of some of the qualities of each. One 
of the peculiarities attending these. estates is, that on a partition an implied 
condition of re-entry and warranty is annexed by law to the estate of each 
co-parcener as to the share or estate of the others, so that upon the evictioQ 
of any one, she or he may either enter and defeat the whole partition, or 
may claim a contribution against the others for their share of the loss sus- 
tained. 1 Inst. 173, b. The feofiee or grantee, however, of a co-parcener 
who has aliened cannot take advantage of this implied warranty or condi- 
tion, although other co-parceners may still take advantage of the warranty 
as against the feofiee or grantee in possession. 

This implied warranty does not arise upon partitions between tenants in 
common and joint tenants, but it is usual in such cases to insist on mutual 
covenants for title. 



[*148j *CHAPTER VIIL 



CASES IN WHICH DOUBLE TITLES ARE REQUIRED. 



Lv many abstracts, particularly where exchanges, partitions, enfranchise- 
ments, and allotments come in question, double titles are required to be 
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shown, (that is to say) in exchaoges, partitions, and allotments, not only 
tlie title to the particular land which is the subject of alienation, but like- 
wise the title to the land for which the particular property was given in 
exchange, or of which it formed a part, or in respect of which it was 
allotted, is necessary to be inspected. In cases of enfranchisement, not 
only the copyhold title of the tenant, but the title of the lord of the manor is 
to be inTestigated, in order that it may be seen that he was authorized to 
enfranchise the property. 

Difficulties haye occurred in cases where either the lord or the tenant 
have not the fee in their several estates, that is to say, the lord the fee 
simple, and the tenant the fee, according to the custom of the manor. No 
valid enfranchisement can of course be made where either party has not 
the control over their respective estates. 

An alteration or enlargement of the estate of a tenant in tail may be 
effected by the act of enfranchisement, so far as the issue of the tenant are 
concerned. Doe d. Newby v. Jackson, 1 B. db C. 457 ; 1 Watk. Copy- 
holds, 178, 365; Roe v. Briggs, 16 East, 411. But generally speaking 
there must be a similarity of interest or quality in both estates, in the estate 
of the lord and in the estate of the tenant, to perfect an enfranchisement. 
A legal *freehold and an equitable estate tail in copyholds will not r-yi^Q-i 
merge the entail. Merest v. James, 6 Madd. 118. L -1 

A great alteration has recently taken place in this branch of the law by 
the act of 4 & 5 Vict. c. 35, for commuting certain manorial rights, and 
facilitating the enfranchisement of copyhold or customary lands, and for the 
improvement of such tenure. The statute is a very long one, and hitherto 
it has not been much acted under ; but it may become of more practical 
importance, and therefore the leading provisions of it are set forth in the 
appendix, with the clauses of another bill on this subject now under consid- 
eration. 

In cases of exchange or partition of leaseholds, the lessor's title ought to 
be inspected by the purchaser, except in some special cases, as well as the 
title to the term. 

In titles where lands given in exchange have been aliened by the party 
to whom originally they were so given, it seems unnecessary to produce 
the title to those lands, upon the sale of the other lands taken in exchange 
for those first mentioned ; because, according to Bustard's case, 4 Co. Rep. 
121, the warranty runs only to the parties to the exchange and their heirs, 
and not to the alienees or assigns of those parties, or of those lands. ' There- 
fore a purchaser from a party to the exchange of the lands taken by him, 
could never enter and avoid the exchange, so as to regain the lands given 
in exchange by such first-named party. But nevertheless the alienee or 
assignee of one party is liable to be entered upon and evicted by the actual 
party to the exchange, in case such actual party himsdf be evicted ; and if 
both parties to the exchange have aliened, there is an end altogether to the 
right of entry and eviction under the exchange. If either party to the 
exchange be evicted of a part only, he may either defeat the whole r«^ e/>i 
exchange, or he may recover an equal ^value of the exchanged ^ i 
lands, the condition (as it is expressed) being entire, extending to all, but 
the warranty may severally extend to part. 4 Co. R. 121. This is the 
rale as to exchanges at the common law. But notwithstanding the above 

October, 1847.— 7 
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Statement, that an implied warranty upon an exchange does not extend 
beyond the parties to the exchange and their heirs, and nerer to the assigns, 
this rule cannot apply to deeds or acts of parliament by which an exchange 
is authorized and effected, and where the usual clause providing against 
eviction is inserted, and in which the assigns are specially named. Under 
such a clause the advantages of re-entry will extend to the assigns gene- 
rally, and therefore -notwithstanding alienation, the title to the lands which 
have been given in exchange as well as the title to the lands which are 
ofiered for sale, must in such cases bo produced. 

In cases of partition the rule is nearly similar, except that in the event of 
eviction of one co-parcener or co-tenant from any part, the co-parcener or 
co-tenant evicted does not recover the whole value of the loss from the 
others, but only the proportion of the loss which the others are bound to 
bear. Upon a partition it is generally considered requisite, that the title 
should show the rights of the parties at the time of the partition, as well as 
the actual partition made, in order to prove that the partition as represented 
was properly made of the lands in question ; for it was formerly held that 
the mere receipt of the rents by one tenant in common of the share of 
another tenant for any length of time, is no bar to the claim of such other 
co-tenant. There ought, according to the old law, in order to give a title 
by adverse possession, to be an actual ouster or disseisin. See Fairclaim v. 
Shackleton, 5 Burrows, 2604 ; Story v. Lord Windsor and others; 2 Atk. 

r*l5l1 ^^' ^^^ ^^ ^' ^"^^« 3 B. db C. 767. But now «by the statute 
^ J 3 dt 4 Will. 4, c. 27, s. 12, it is provided ^ that when any one or 
more of the several persons entitled to any land or rent as co-parceners, 
joint tenants, or tenants in common, shall have been in possession or 
receipt of the entirety, or more than his undivided share -of such land, 
or of th3 profits thereof, or of such rent for his or their benefit, or for 
the benefit of any persons other than the persons entitled to the other 
shares of the same land or rent, such possession or receipt shall not be 
deemed to have been the possession or receipt of or by such last-mentioned 
person or persons or any of them." 

Where exchanges of glebe lands have taken place, a very troublesome 
inquiry is imposed upon the purchaser. The act under which such ex- 
changes are authorized is the 55 Geo. 3, c. 147, amended and altered by 
jscveral other acts, viz., 1 Geo. 4, c. 6 ; 6 Geo. 4, c. 8 ; and 7 Geo. 4, c. 06, 
by which it is required, that the transaction be effected by deed indented. 
That all deeds, maps, and valuations be registered with the register of the 
diocese or peculiar within twelve months from the date. That the ex- 
change be made with the consent of the patron and bishop of the diocese, 
who are to be made parties to and to sign and seal the deeds before the exe- 
cution by the parson, which is required to be stated in the attestation, that 
attestation being made by two persons. It. is likewise required that the 
lands taken be of greater value than those given in exchange (except in 
certain cases,) and that the lands so to be taken be of freehold tenure, or 
copyhold of inheritance, or for lives, and that no copyholds be exchanged 
without the assent of the lord of the manor. That three calendar months* 
notice of the intended exchange be given for three successive weeks in 
r*i fi^l newspapers of each county, where the premises to be given and taken 
U -^ are situate ; and that the like notices be ^affixed on the church- 
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door of eRch parish three saocessire Sundays shortly before the commence- 
ment of the service on each Sunday. That a survey and valuation by 
some peison approved of by the patron, bishop, and incumbent upon oath, 
be made prior to every such exchange, as to the value of the glebe lands, 
and as to the value of the premises to be taken in exchange, specifying the 
timber, mines, and other advantages affecting the same. That the bishop 
issue a commission under his hand and seal to not fewer than six persons, 
three being beneficed clergymen, resident in the neighbourhood, and one 
being a barrister of three years* standing, named by the senior judge in the 
last cqmmission of Nisi Prius for the county. That such commission be 
returned, signed by a majority of the commissioners, three being clergymen, 
or two being clergymen and one a barrister, after an actual inspection made 
of the premises, with a certificate that the exchange is proper to be made 
and is advantageous ; and the commissions and returns directed by the act 
are to be registered in like manner as is above-mentioned with respect to the 
deeds, maps, and valuations ; all of this is required to be proved by afilda* 
vits, certificat^, and other satisfactory evidence. The provisions of the act 
likewise extend to purchasers and mortgages to be made by the parson, 
vicar, or other incumbent. 

In an exchange under this act, the incumbent is not to be evicted by any 
defect of title to the lands which he takes, but the lands which he gives in 
exchange are to be answerable to the party who would otherwise claim title 
to the lands taken by such incumbent. It follows from this, that although 
a double title cannot be requisite as to the property taken^ the land given 
by the incumbent must be clogged with the double title. 

Under the act for exchanges of common field land, *4 & 5 Will. p»|eA-| 
4, c. 30, some evidence appears to be necessary in case of an ex- i- -^ 
change made by a party having a less estate than a fee simple in the 
land, that the value of the property received in exchange was equiva- 
lent, or made equivalent by a payment in money, to that given in exchange 
from the common field land. 

Where copyholds are the subject of exchange, the deed of exchange is 
to be entered upon the rolls. A draA of the deed is to be deposited with 
the clerk of the peace, and notice thereof advertised in some newspaper of 
the county ; which draft deed is to be laid before the senior judge of Nisi 
Prius, who is to appoint a barrister to consider the drafl deed, and state- 
ment of objection thereto (if any\ and to certify his opinion as to the. 
same, and such certificate with tne draft laid before the judge of assizes 
is to be confirmed or annulled by him. That act directs that the old 
title shall be communicated to the new lands taken in exchange by each 
party, and no eviction is to be allowed as between the parties to the 
exchange. 

In titles where allotments under inclosure awards form part of the sub- 
ject of investigation, difficulties often arise from one allotment having been 
injudiciously made in respect of various estates held under different titles. 
In such cases the title to the allotted lands cannot be considered marketable 
or secure unless the titles of the several estates in respect of which the allot- 
ment has been made are shown and proved to be perfect. 

This subject will be further alluded to in the next chapter. 
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Whether upon the sale of an anonSty charged on real estate, . the 
Tender must show a title to the estate as well as to the annuity charged 
on it, as we hare before stated, is doubtful. Radclifie v. Warrington, 
12 Ves. 326. 



r*i54] 

•CHAPTER IX. 



TrrLES nBRIV£D UNDER 8PBCUL ACTS OF PARLIAMINT, AND UNDER THB 

COURT OF CHANCKRT. 



There are some other titles derived under or closely connected with par- 
ticular acts of parliament, inrolring evidence of a peculiar description, 
which may be here referred to. Thus the titles derived under inclosure 
acts, to which allusion has been made, as involving double titles, sometimes 
contain other peculiarities. 

Under inclosure acts, where allotments have been made to an individual 
in respect of a particular property, the title to that property should be 
shown, and if the allotment be made in respect of all his lands (which is, as 
we hare said, attended with great inconvenietices,) some evidence should 
be produced of what constituted the lands of the party to whom the allot- 
ment was made at that particular time ; for this purpose the claims deliv* 
ered in to the commissioner, pursuant to the Gieneral Inclosure Act, or 
attested copies from them, are the best and usual evidence. See Doe d. 
Watson V. Jefierson, 2 Bing. 218. These are not always easily obtained, 
and therefore .recourse is often had to secondary evidence, by means of 
declarations of living persons, under the Abolition of Oaths Act. 

Where ^allotments have been made in general terms to an individual in 
respect of all his estates, not only must all the titles on the production of 
them appear to be perfect, but the estates in respect of which the allotments 
J. . -. ♦have been made must all appear to be subject to sim\,lar or nearly 
L ^ similar limitations. If the title to any one of the estates prove de- 
fective, the title to the lands allotted by the award in respect of all the 
estates cannot be considered marketable ; for being allotted indiscriminately, 
the whole must stand or fall together. And if the ulterior limitations of the 
several titles in respect of which the allotments are made are different, it is 
impossible to say which particular limitations shall be applicable to any 
part of the whole allotted lands ; and therefore it becomes also impossible 
to say how much shall be governed by the limitations of one title, and how 
much by those of another ; and either of those circumstances of course 
creates an uncertainty of title as to the allotment, rendering it unmarketable. 
In modern inclosure acts, in order to obviate the above difficulty, a clause is 
frequently introduced whereby the commissioners are empowered, in cases 
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where lands held by different tenures or under different titles have been 
omitted to be distinguished by the award, to execute a deed or instrument 
for distinguishing and setting out the lands held by different tenures or 
under different titles ; and every such deed is usually enrolled with the 
award, and the same extracts or evidence are usually given in evidence of 
the deed, as are given of the award. In some cases the Court of Chancery, 
in the absence of such ei provision, has allowed a reference to the Master to 
apportion the allotments made. See King v. Moody, 2 Sim. & St. 579. If 
any of the lands in respect of which the allotment is made have bees 
approved by the owner previously to the inclosure, such lands do not draw 
after them any right to an allotment of the waste ; Godb. 97 ; 5 Lib. Ass. 
pi. 2 ; and the title to the allotment, if any, is consequently invalid. When 
an exchange takes place under these acts, it is simply an ^exchange p«] e^n 
of land for land, the titles of the several proprietors remain the same, L J 
and are applicable to the substituted estates instead of applying to the origi- 
nal properties, see 1 P. Abs. 161 ; consequently upon the sale of an estate 
received in exchange under the authority of inclosure acts, it is not in gen- 
etal necessary or usual in practice to adduce the title to the lands given in 
exchange, as it is in cases of exchanges made at the common law. 

By sect. 90 of the General Inclosure Act, power is given to tenants in 
tail, tenants for life, or others having partial interests, and likewise to guar^ 
dians and others on behalf of certain incapacitated persons, to charge th^ 
lands allotted with the expenses of the inclosure, and to mortgage the same 
for any term of years : or if the party in possession liable to be charged 
with the expenses or a share of the expenses of the inclosure, chooses to 
pay the same, the commissioners are authorized by deed attested by two 
witnesses to charge or mortgage the land to such person for any term of 
years for that sum, with interest. These terms of years, it seems, take 
precedence of other estates created out of the same land, affecting property 
in the same manner as powers under settlements are frequently held to 
precede, and thus to overreach, other subsisting estates. See sect. 30 of the 
41 Geo. 3, c. 109, and 1 Pr. Abst. 165. 

Where lands are allotted' in respect of copyholds, the allotments being 
declared to be of copyhold tenure, an admittance generally becomes neces- 
sary, in conformity with the terms of the local act, and this is sometimes 
necessary when exchanges have been made between different persons by 
authority of the commissioners under the act. 1 Watk. on Copyholds, by 
Coventry, 428. 

By the local act it is usually declared, that allotments shall be of the same 
tenure, and held subject to the same *rents and covenants (if any) r-^i.,y-t 
as the original lands ; and it is also declared, that the property ^ -^ 
allotted shall be subject to the same uses and trusts as the original lands. 
Where the act is silent as to the tenure of the allotments to be made, it has 
been held that allotments in respect of copyhold lands must be considered to 
be freehold. See Revell v. Joddrell, 2 T. R. 424 ; Doe v. Davidson, 2 M. 
& S. 175. 

Power is generally given by the local act for parties entitled to allotments 
to sell and dispose of their allotments before the award is made ; and wills 
and settlements are usually declared not to be affected by allotments made 
under the act, the allotted lands following the limitations of the original 
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lands. What effect the award and the allotment made under it bare npon 
the will - of a proprietor who, between the time of the local act of parlia- 
ment being passed and the execution of the award , has devised the lands 
in respect of which the allotment is made, has been sometimes canTassed. 
See Co7. on Incl. Awards. Where an alloiment was set out, and then the 
party entitled to it executed a conveyance, which in terms comprised the 
new allotment, it was held to pass by that conveyance, although the com- 
missioner had not executed the award. Doe d. EHxon v. Willis, 5 Bing. 
441. And although the Greneral Inclosure Act (the 41 Qeo: 3, c. 109) 
states, that the title is not complete until the execution and proclama- 
tion of the award of the commissionen, yet the local act may vary the 
general act, and vest the property in the allottee before the award is execu- 
ted. And the local act often contains a clause, that a will shall operate on 
allotments before actuaUy awarded. It may therefore sometimes be impor- 
tant to inquire what are the clauses in this behalf contained in the local act, 
and also the time when the lands were allotted, although no award is exe- 
r*i5Rl <^u^^* Sec ^^ <!• Harris v. Saunders, 1 N. db P. *119, which shows 
I- -* that the allottees may have the legal estate vested in them before 
the award is executed. . 

The substitution made by the award is a corporeal for an incorporeal 
hereditament, and this has been thought such a change of interest as should 
operate as a revocation of a prior devise, unless warranted by the terms of 
the local act. 

But it seems clear that since the late Wills Act, 1&2 Vict. c. 26, if a 
will be made after allotments are set out under the common clause in inclo- 
sure acts, and the testator die either before or after the award is executed, 
the allotments as set out by the award will pass to the devised. In cases of 
allotments exchanged between different proprietors by authority of the 
commissioner under the act, if the testator die before the award made, the 
will takes effect as if there had been no exchange contemplated, there 
being no reason for implying a change. 

Where the devise is made subsequently to the award, the exchanged 
allotments will devolve as original allotments, by force of the words usually 
inserted in the local act (though not in the general act) subjecting lands 
allotted or exchanged to the like uses as the original lands stand limited to. 
But in no case will the allotments pass by a will unless they are specially 
pointed out, or alluded to by the testator, or can be comprised under the 
word appurtenances. The circumstance of lands being usually occupied 
with a message, will not, it seems, be alone sufficient to bring it within the 
term appurtenances. Buck v. Norton, 1 Bos. & P. 53 ; but see Doe d. Nor- 
ton V. Webster, 12 Adol. & Ellis, 442. 

In addition to the power of making exchanges, the commissioners are 
authorized by the 16th section of the general inclosure act to make parti- 
tion between joint tenants, co-parceners and tenants in common, who by 
Ron *'^^0<''^ ^^ infancy, settlements, or other disability, cannot themselves 
t -^ make partition ; but it is thought that the lands in which the joint 
tenancy subsists must all be within the same manor or parish in which the 
inclosure takes place, and that the .parties roust be those who have some 
interests in the wastes to be inclosed, otherwise that the commissioners' 
powers do not apply, unless specially extended by the act. An exchange 
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under an ioclosare act may be ffood, ahhoagh in part ejected by a payment 
in money of the difference in value by one to another. Doe d. Lord Suf- 
field v. Prest, 7 B, & Cress* 392. It may therefore be fairly presumed 
that a partition made under the same circumstances may be perfected by 
money given by equality of Tights. 

These powers of exchanging and making partition are genereNy to be 
executed with the consent or request in writing of the persons entitled, or 
of the committees, guardians or others, acting on the behalf of persons 
incapacitated. • The commissioners frequently require that such consenting 
parties shoiild . execute the award, but this is by no means necessary, 
although useful as a means of perpetuating the evidence of consent. The 
consent may be given simply by a separate note or writing, except in the 
case of corporate bodies, who are usually required to consent by affixing 
their common seal. 

The award has been said to be part of the evidence of the title, to an 
allotment, but the act is said to constitute the foundation of the title. Kings- 
ley v. Young, 18 Yes. 207. Yet notwithstanding this doctrine, and not- 
withstanding the power \given to proprietors of selling their interests in 
allotments before the award made, it has been held that the legal estate in the 
allotment (unless otherwise provided by the local act) does not vest in the 
person to whom the allotment is made, until the award is Executed _. ^^^ 
and proclaimed. Farrar v. Billing, 2 B. & Aid. 171 ; Bendyshe v. L ^ 
Pearce, 4 Moore, 109. 

^ Nor are tithes extinguished before the award is perfected, notwith- 
standing the allotment by the commissioners in lieu of tithes has been 
awarded and set out. Ellis v. Armson, 5 B. & Aid. 47 ; and see Doe d. 
Dixon V. Willis, 5 Bing. 441. 

And as a purchaser cannot, until the execution of the award, gain the 
legal estate in the property unless it be by authority of the local act, he 
may, if he has no notice at the time of his purchase, that the property 
consists of lands allotted, but which have not been regularly awarded, by 
the commissiner under the enclosure act, resist specific performance of a 
contract for purchase on these grounds, Lowndes v. Bray, 2 Sug. Y. db 
P. 190 ; Cane v. Baldwin, 1 Starkie, 65. But a party purchasing with a 
knowledge of the circumstances of the title (the local act authorizing a sale 
before the award is made) is bound to complete his contract for purchase of 
an allotment. Kingsiey v. Young, 17 Yes. 468, affirmed on appeal, 18 
Yes. 207. 

Awards under inclosure acts are directed to be inroUad in one of the 
courts of Westminster, or with the clerk of the peace for the county where 
the lands lie, with liberty to any person interested therein, to inspect the 
same upon payment of one shiling ; and a copy of the award or any part 
thereof signed by the proper officer of the court, where it shall be inrolied, 
or by the clerk of the peace for such county, or his deputy (for which no 
more shall be paid than two pence for every seventy-two words) shall be 
evidence ; 41 Greo. III. cap. 109. 

There are certain parts of every enclosure act which are merely directory, 
such as the commissioners' oath, and the appointment of a new commissioner 
to act in cases of ^urgent necessity ; seeCasamajor v. Strode, 5 Sim. p^^ /.«-i 
87 i S, C, 2 Mylne & K« 706 ; and therefore many acts done L ^ J 
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may be valid, although the commissioner die or do not conform to the rules 
prescribed by the act, bat see Nicholson t. Middieton, 3 B. & Bing. 214. 
Persons aggrieved by the award may appeal to the quarter sessions, bat the 
period of appeal is generally confined to foar or sir months by the local 
act, see The King v. Justices of Middlesex, 1 Chit. Rep* d06 ; after that 
period has elapsed, it seems almost impossible to impeach the title to such 
an allotment on grounds of irregularity, but a purchaser might not be com- 
pellable to take it. Scarcely any one can complain of this, for by the 
General Inclosure Act, 41 Geo. 8, c. 109, sect. 6, persons are directed to 
deliver in their claims to the commissioners, and time is allowed for making 
objections to such claims, but no objection is to be received after a meeting 
held for the consideration of such claims, unless for some legal dbability «r 
special cause, to be allowed by the commissioners. 

Although in certain cases commissioners have been allowed to do an act 
officially in support of their award, particularly where the award did not 
appear final from the subject-matter, and the general reason of the thing, 
Haggerston v. Dugmore, 1 Bam. db Aid. 82 ; yet generally, nker the award 
made, the commissioners' power to alter the allotments is gone, and the 
proprietors who have accepted their allotments under the same award, or 
who have made no objection, cannot have redress. The title to an allot* 
mcnt so irregularly made cannot be considered marketable, at least until 
considerable length of time (fifteen or twenty years) has elapsed and allowed 
the presumption of acquiescence. Where commissioners have exceeded 
their powers by allotting lands in respect of property to which their powers 
r«162l ^^ ^^ Apply* the person 'taking such allotment cannot under the 
^ -^ award and act of parliament make out a good title to any part of the 
allotment, although he was clearly entitled to some share of the land allotted. 
Wingfield v. Tharp, 10 B. & Cress. 786 ; Cox v. King, 3 Bingh. N. C. 
795 ; see also Rex v. Washbrook, 4 B. db C. 732. In Pope v. Brett, 3 
Saund. 293, it was however held that an award might be good in part and 
bad in part. But see Cooper v. Thorpe, 1 Swanst. 105. 

The circumstance of no claim having been made pursuant to the direc* 
tions of the 6th section of the General Inclosure Act, 41 Geo. 3, c. 109, 
above referred to, is a complete bar to any parties recovering in ejectment 
lands which he conceives ought to have been awarded to him rather than to 
the party in possession, even if the party in possession has received the 
allotment without having made any claim, because every plaintiff in eject* 
ment must recover on the strength of his own title, and not upon the weak> 
ness of the title of his adversary. See Doe d. Watson v. Jefferson, 2 Bing. 
123. By an act of the 3 db 4 Will. 4, c. 87, (which passed on the 28th of 
August, 1833,) certain technical defects in the titles to allotted lands are 
cured. The act (which is retrospective only, and cannot cure defects of this 
nature for the future), after referring to the fact, that many awards made by 
commissioners of inclosure, directed to be inroUed with the clerk of the 
peace of the county, riding, division, soke, or place, where the lands are sit- 
uated, or in one of the courts of record at Westminster, or some other court, 
have not been inrotled within the proper time, and that certain new com- 
missioners have not been appointed in conformity with certain inclosure 
acts, declares that all such awards made, but not inroUed within the proper 
time limited by the act under which they are authorized! shall be as valid 
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as if ^they had been duly inrolled ; and persons claiming property f-*|Aoi 
under such awards may require them to be inrolled ; and a copy of l- -■ 
any award so inrolled, or any part thereof, is declared to be evidence ; and 
where under any inclosare act the appointment of a new commissioner has 
not been made, in consequence of the deaih or disability of the first or former 
commissioner, farther power is given for the appointment of another or new 
commissioner. 

By another act of the 6 & 7 Will. 4, c. 115 (passed 20th August, 1836), 
intituled «» An Act for facilitating the Inclosure of open and arable Fields in 
England and Wales," it is declared, that two third parts in number and 
value (such value to be ascertained as therein is mentioned) of the several 
persons entitled to or interested in any commonable rights in open and com* 
mon fields in any parish, township, or place, may by agreement inclose such 
lands and extinguish their common rights under certain provisions which 
are set forth by the act. The commissioners are empowered to make allot* 
ments and exchanges, and the awards when made are to be deposited in the 
several parish churches of the parishes where the lands so allotted are situ* 
ate. But it is declared, that the act shall not authorize any inclosure of 
lands lying within ten miles of London, nor within three miles of any city 
or town having 100,000 inhabitants, and not within even a shorter distance 
of smaller towns. 

In titles to esuites which have been subject to the operation of the bank- 
rupt laws, it is always usual and requisite shortly to abstract the proceedings 
under the commission or fiat. Some practitioners have required proof of 
the act of bankruptcy, but except in very particular cases this is not usual. 
Where the bankrupt has been tenant in tail, some caution and proof is 
necessary as to the estate of which he was possessed at the time when the 
estate tail 'was barred or enlarged, und the inrolment of the bargain r<|iQ4i 
and sale should be shown, as to which something will be said under !• -I 
the head of direct and primary evidences. Chap. XIY. The assignments 
and bargain of sale under the old law, and the adjudication and appointment 
of assignees under the new law, ought to be set forth, and the proceedings 
themselves, where points of doubt occur, should be referred to. 

Where a conveyance of a bankrupt's estate appears to have been exe- 
cuted to a purchaser before the expiration of twelve months from the date of 
the commission or fiat, some inquiry may be necessary in consequence of 
the provisions of the late Bankrupt Act (6 Greo. 4, c. 16, s. 87,) declaring, 
that titles to property sold under any commission or fiat shall not be impeached, 
unless proceedings to supersede the commission or fiat be taken and duly 
prosecuted within twelve months from the issuing thereof. Formerly cau- 
tion was required in purchasing from a trader, to see that no commission or 
fiat had issued, or was likely to issue within two months from the date of 
the contract, otherwise such transactions under as well the late Bankrupt 
Act, Geo. 4, c. 16, as under the former law, were liable to be set aside. 
By the 6 Gleo. 4, c. 16, s. 81, it is enacted, that all conveyances, contracts 
and transactions by and with any bankrupt, bond fide made and entered 
into more than two calendar months before the commission, shall be valid, 
notwithstanding any prior act of bankruptcy by him committed ; provided 
the person or persons so dealing with such bankrupt had not notice of any 
previous act of bankruptcy. And by sect. 82, all payments made by or to 
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a bankrupt are declared to be valid, if made without notice of an act of bank- 
ruptcy. And by sect. 83 of the same act, the issuing of a commission is to 
r«iA^1 ^ deemed notice, if the adjudication thereon has been ^notified in 
I- ^ the London Gazette, and if the person to be affected by such notice 
may reasonably be presumed to haye seen the same. And by sect. 86, no 
purchase from any bankrupt bond fide and for valuable consideration, 
where the purchaser had notice at the time of such purchase of an act of 
bankruptcy by such bankrupt committed, shall be impeached by reason 
thereof, unless the commission against such bankrupt shall have been sued 
out within twelve calendar months aAer such act of bankruptcy. 

By the subsequent act, 2 Vict. c. 11, s. 12, the 81st section of the 6 Geo. 
4, c. 16, is varied, and its effect is considerably extended in favour of pur- 
chasers, by the omission of the words two months prior to bankruptcy ; for 
it is declared, that all conveyances by any bankrupt bond fide made and 
executed before the date and issuing oftheficU against such bankrupt, shall 
be valid, notwithstanding any prior act of bankruptcy by him committed, 
provided the person or persons to whom such bankrupt so conveyed had 
not at the time of such conveyance notice of any prior act of bankruptcy by 
him committed ; and by sect. 13 of the same act it is enacted, that no pur- 
chase from any barrkrupi bond fide and for valuable consideration, where 
the purchaser had notice at the time of such purchase of an act of bank- 
ruptcy by such bankrupt committed, shall be impeached by reason thereof, 
unless the commission against such bankrupt shall have been sued out 
within twelve calendar months after such act of bankruptcy ; which latter 
clause is literally copied from 6 Geo. 4, c. 16, s. 86 (not even with the 
alteration of the word fiat for commission.) 

As these clauses altered the law with regard to conveyances, formerly 
protected if made two months before the bankruptcy by virtue of the 81st 

r^l66l ^^^^' ^^ ^ ^^^' ^' ^' ^^' *^^^ ^^^ °^^ ^^^^^ ^^ 9^2ikdi section of that 
L ^ act, which applied solely to payments, it is inferred that the protec- 
tion as tcrpayments remained the same under the82d clause, as above cited. 
By the act of the 2 & 3 Vict, c, 29, passed in the same session of par- 
liament with the 2 Vict. c. 11, the 12th sect, of the last-mentioned act con- 
firming conveyances is extended so as to apply to other contracts, dealings, 
and transactions of the bankrupt ; for after reciting part of the 6 Geo. 4, c. 
16, and the 2 Yict. c. 11, s. 12, and reciting that it was expedient that 
further protection should be given to persons dealing with bankrupts before 
the issuing of any fiat against them, it is declared, that all contracts, deal- 
ings, and transactions with any bankrupt really and bond fide made and 
entered into before the date and issuing of the fiat against him, and all exe- 
cutions and attachments against the lands and tenements or goods and chat- 
ties of such bankrupt bond fide executed or levied before the date and 
issuing forth of the fiat, shall be deemed to be valid, notwithstanding any 
prior act of bankruptcy by such bankrupt committed, provided the person 
or persons so dealing with such bankrupt, or at whose suit or on whose 
account such execution or attachment shall have issued, had not at the time 
of such contract, dealing, or transaction, or at the time of executing or levy- 
ing such execution or attachment, notice of any prior act of bankruptcy by 
him committed ; with a further proviso, that nothing therein contained shall 
be deemed or taken to give validity to any payment made by any bankrupt. 
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being a fraudulent preference of any creditor of such bankrupt, or to any 
•execution founded on a judgment or a warrant of attorney, or cognovit, 
given by any bankrupt by way of such fraudulent preference. 

These words, contracts, dealings, and transactions are *yery ez« r»| ai^-i 
lensive, and are the sanfe words used in the 81st section of 6 Qeo. *- -^ 
4, c. 16, and are kept distinct from the word payments, which is the word 
nsed in the 81st section of that act. In opposition to the construction con- 
tended for by Sir E. Sugden, that the words contracts, dealings, and trans- 
actions in the above clause, do not include payments, (see 3 Sug. V. & P. 
325, 10th edit.), it appears to have been held, that the word dealings extends 
to payments made by the bankrupt, Tucker v. Barron, 3 Car. db Pay. 88 ; 
and if this be the law, there appears to be some confusion in the two acts 
of the legislature cited above— one of them protecting payments by a special 
clause, and the other protecting payments under the words contracts, deal- 
ings and transactions. 

There is a point worth mentioning under these statutes, in which the 
rights of purchasers are sometimes involved, and as to which the law has 
lately been in a very unsettled state. I allude to the question which has 
arisen between the assignees or general creditors of a bankrupt, and some 
individual creditor, who, under a judgment, founded upon a warrant of 
attorney or cognovit, has taken in execution, and claims to hold the bank- 
rupt's estate and effects. The law affecting this question is contained in 
the 82d and 108th sections of the 6 Geo. 4, c. 16, and the statute of 2 & 3 
Vict. c. 29, above noticed, which relates to executions and attachments, 
executed or levied prior to the date of the fiat. Under these enactments, it 
has been decided that where an execution, founded upon a warrant of attor- 
ney, &c., has issued before a fiat, but the execution has not been completed 
by sale made until after the date of the fiat, the execution could not be sup- 
ported as against the assignees of the bankrupt ; but that where the execu- 
tion was perfected by sale before the date of the fiat, it would be supported, 
notwithstanding any «act of bankruptcy committed, of which, it is r«i ao-i 
presumed, the execution creditor had not notice. Whitmore v, I- -* 
Robertson, SM.&W. 463 ; Ramsey v. Eaton, 10 Mee. & W. 22 ; Raw- 
don V. Wentworth, 10 Mee. & W. 36 ; also Skey v. Carter, in the 
Exchequer, reported in the Jurist for May 20, 1843. The first of these 
cases, it is believed, is still under appeal. 

It is feared that, notwithstanding these recent decisions in favour of the 
general body of creditors of a bankrupt, the enactments of the 2 Vict. c. 11, 
and 2 & 3 Vict. c. 29, intended to give protection and afford facilities to 
bond fide purchasers, will prove disadvantageous to creditors generally, 
whose rights are always liable to be infringed by pretended sales and frau- 
dulent arrangements, easily and frequently entered into between a dishonest 
insolvent and others on the eve of bankruptcy ; and much deceit and p^- 
jury will, it is suspected, be encouraged to uphold such fraudulent trans- 
actions. 

In connection with this subject, the practitioner will bear in mind that a 
sale made by the sherifi!! pursuant to an execution levied, need not always 
be made by public auction. Time may often be saved (in cases where a 
fiat is apprehended and where time is of importance) by a bargain and sale 
taken from the sherififto a purchaser of the property seized ; but the execu- 
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tion creditor cannot avail himself of this advantage' without complying with 
all the formalities commonly required in such cases. 

Under the 1 & 2 Will. 4, c. 56, ss. 25, 26, the personal and real estate 
of a bankrupt vests in the assignees by virtue of their appointment, and by 
sect. 40 of the same act, the official assignee is in London to be one of those 
in whom the estate is to vest jointly with tho other assignees. In the 
country, where a provisional assignee is appointed (as it is in the power of 
r*16Ql ^^^ commissioners still *to appoint), it sometimes is a question 
«- -• whether, upon the election of the creditors' assignees, an assign- 
ment or bargain and sale from him becomes necessary, in order to vest the 
estate in the creditor's assignees. In practice some think that the estate 
will vest in the latter assignees under the general words of the 25th and 
26th sections of the act, without any assignment, while others require an 
assignment to be made. The writer inclines to the opinion that the words 
of the statute are sufficiently large to extend the operation of vesting the 
property in each class of assignees Mies quoties, and therefore that no 
assignment is actually necessary. By the 27th section of the same act it is 
declared, that where any conveyance or assignment of the bankrupt's pro- 
perty was required to he registered, inrolled, or recorded in any registry 
office in England, Wales, or Ireland, the certificate of the appointment of 
any assignee shall be registered in such office, court, or place, wherein 
such conveyance or assignment was required to be registered, inrolled, or 
recorded ; and by sect. 29, the certificate of the appointment of assignees of 
a bankrupt, under the seal of the Court of Bankruptcy, is directed to be 
received as evidence of such appointment. By the 2 & 3 Will. 4, c. 114, 
fiats are directed to be entered of record ; and by sect. 8, no fiat or any 
adjudication of bankruptcy, or appointment of assignees, or certificate of 
conformity, shall bQ received in evidence unless the same shall have been 
first entered of record in the Court of Bankruptcy as before directed. 

The late act of the 5 & 6 Vict. c. 122, which made a considerable altera- 
tion in the jurisdiction and practice of bankruptcy, did not very much alter 
the principles of the law. 

The act declares that parties may be made bankrupts upon proceedings 
r«i7nl ^^ ^^^ nature of a summons, and upon *other forms directed by the 
L -* act. It also extends the provisions of the bankrupt laws to persons 
carrying on certain trades, not before liable to be made bankrupt, namely, 
livery-stable keepers, coach proprietors, carriers, ship owners, auctioneers, 
apothecaries, market-gardeners, cow-keepers, brick-makers, alum-makers, 
lime-burners, and millers. It also contains one very important provision 
afiecting the rights of purchasers (sect. 7), that no person shall be liable to 
become bankrupt by reason of any act of bankruptcy committed more than 
twelve months prior to the issuing of any fiat in bankruptcy against him. 
The efl^ect of this clause is to confine all inquiries and searches, formerly 
' necessary to be made indefinitely, to one year next before any contract or 
purchase. Where property has vested in the assignee of an insolvent, 
under the 1 & 2 Vict. c. 110, s. 37, it is often difficult to obtain a reconvey- 
ance of the legal estate, such property not remaining in him, his heirs, 
executors, or administrators, after his death, or removal from office, but 
vesting in his successor ; and an application is sometimes made to the 
court for an order that he or his successor should convey. Under the 1 
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Will 4, c« 38, s. 6, the Court is empowered to make an order that the pro- 
Tisional assignee shall join in a conveyance or assignment; but this is only 
in cases where the interest vested in such provisional assignee appears to 
be of no value to the creditors. 

The declaration contained in the late Insolvent Debtors' Act* (7 Geo. 4, 
c. 57,) that securities given by persons who are insolvent to their creditors, 
if given within three months before imprisonment, shall be void, is continued 
by the 1 db 2 Vict. c. 110, sect. 59, and should pot parties upon their guard 
in dealing with persons who are supposed to be insolvent. 

Upon sales made under the Insolvent Debtors* Act, *being the 7 p^i^i*! 
G^eo. 4, c. 57, and 1 & 2 Vict. c. 110, amended by some short sub- ^ -^ 
sequent acts, many inquiries arise, which must be satisfactorily answered 
before the title can be approved. It must appear that advertisements have 
been inserted in the London Gazette, and one other newspaper, fourteen 
days prior to a meeting of the creditors convened for approving of the 
manner and placeof sale of the property : that the creditors signing the 
approbation were the major part in value of the creditors present at the 
meeting; that the meeting was held thirty days before the sale; and that 
the sale took place within six months after the execution of the conveyance 
to the assignee, or otherwise that an order of the Court bad been granted to 
extend the time for sale. 

In the case of sales made by the commissioners under the authority of 
the Land Tax Acts,(a) it is particularly necessary to observe the directions 
of the act 42 Geo. 3, c. 116, and to see that no one entire contract be made 
for various lands settled to difierent uses ; for where there are various lands, 
some held in fee and others hekl for a particular estate, and there is. only 
one entire contract for the purchase of the land-tax of both estates, a title 
deduced under a sale made in pursuance of such a contract under the 
authority given by the Land Tax Acts will be defective. 

A sale nrade by commissioners under the General Inclosure Act, 41 Gveo. 
8, c. 109, s. 32, for raising the fences of the inclosure, is allowed to be 
made either by private contract or public auction, of which sale it is re- 
quired that six weeks' notice shall be given in the manner in which other 
notices are directed to be published by the particular local act, which 
usually requires advertisements and notices to be affixed on the church 
doors. 

«Upon a sale a deposit is always required, and the purchase r«iM-i 
money is directed to be fully paid within three months of the sale. t. J 
These notices and advertisements ought to be produced by the vendor, and 
Bpon completion of the purchase should be handed over to the purchaser in 
support of his title. 

Some caution is necessary in making contracts or purchases from com- 
missioners of inclosure awards. In Doe d. Nicholson v. Middleton, 3 B. &^ 
Bing. 214, three commissioners were authorized to act, but it was also 
declared that the business might be done by two. One commissioner 
having died, and a third not having been appointed in his place as directed 

(a) 38 Gea 3, c. 60 (repealed in great part) ; 42 Geo. 3, c. 116; 45 Geo. 3, e. 77 ; 50 
Geo. 3, c. 58 ; 53 Geo. 3, c. 123 ; 54 Geo. 3, c. 173 ; 57 Geo. 3, c. 100. See Grover ?. 
Hugell, 3 Ross. 428. 
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by the act, the matters transacted by the two after his death were held io- 
valid. 

Under the General Turnpike Act, 3 Geo. 4, c. 126» s. 84, explained and 
amended by 4 Geo. 4, c. 95, and 7 db 8 Geo. 4, c. 24, corporations, tenants 
for life or in tail, husbands, guardians, trustees, committees, and others, on 
behalf of themselves and persons in remainder, reversion, or expectancy^ 
and on behalf of difierent ce$tui que /rtM^ and others under disability, are 
authorized by conveyance, lease and release, or bargain and sale, to sell 
and convey the lands and hereditaments required, without fine or recovery; 
and all contracts, sales, and conveyances so made are declared to be a bar 
to all estates tail, rights, titles and interests whatsoever. In case of disa- 
greement as to the amount to be paid for the purchase of the lands required, 
the sum is to be settled by a jury, and the money to be paid either to the 
party entitled, or into the Bank of England, for the benefit of those who 
may become entitled to the same. 

By sections 86, 88, and 89, of this act powers are given of disposing of 
the lands formerly constituting the old roads which are turned or disused, 
and lands not required for the purposes of the act, which latter are, before 
r«i7^n ^^^E *^^^ ^^ others, to be first offered to those of whom the same 
L -^ were parchased, or whoee lands lie adjoining, and such ofier is 
directed to be evidenced by the afiSidavit of some person (sworn before a 
Master in Chancery or a magistrate,^ who has made the ofier on the behalf 
of the trustees or commissioners of tne act. This ofier is sometimes made 
immediately upon its being ascertained that the land is not likely to be 
wanted by the trustees, or the company, or corporation, who, after having 
made the ofier, continue to hold the land for many years, and sell it at any 
future time as they think fit ; this, it is conceived, they are entitled to do under 
the words of the act, although it is scarcely according to the spirit or inten- 
tion of the legislature ; and if the ofier were not a bond fidt ofier, and were 
proved to be made with a view to holding the land, it perhaps forms a good 
ground of objection to the title upon a subsequent sale. 

In the same Geneml Turnpike Act are provisions as to mortgages of the 
tolls. The plan of borrowing money upon security of tolls, and also upon 
parochial and other rates by way of annuity and by way of mortgage, is a 
transaction of frequent occurrence. Care must be taken in all securities 
of this kind that the sum to be raised is for purposes contemplated by the 
act ; and next that the formalities pointed out by the act have been duly 
complied with in making the charge. 

By this act, 3 Geo. 4, c. 126, s. 72, books are directed to be kept by the 
clerk of the trustees, in which orders and proceedings are to be entered ; 
and these books are declared to be evidence in all courts. And by sect. 
87, all conveyances executed by the trustees or commissioners are to be 
inrolled with the clerk of the peace of the county, city, or place where the 
road is situate. 

By the 7 & 8 Geo. 4, c. 24, authorizing lands to be purchased by com- 
r*l74l ™^^^o^^^ A"<^ trustees of roads, it is ^provided (sect. 12) that 
1- ^ where any corporation or persons cannot make out a good title to 
lands required for the purposes of the act, or it is not known to whom the 
property belongs, the purchase money shall be paid into the Bank of Eng- 
land, in the name and with the privity of the Accountant General of the 
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Coart of Exchequer, and persons in possession are under these acts to be 
taken to be presumpiiyely entitled. By sect. 18 of the last^mentioned act, 
as also by sect. 88 of the 8 Geo. 4, c. 126, the mines under the roads or 
lands purchased are reserved to the original owners of the lands, and there* 
fore if a subsequent sale of any lands under these acts lake place by autho- 
rity of the commissioners or trustees, it should be specified under what cir- 
cumstances the lands are sold, otherwise the purchaser, not having notice 
that the mines are reserved, might object to complete his contract. In like 
manner in many private acts of parliament, mines and other rights or 
privileges are reserved to the original owners of the lands, as for instance 
where lands are sold for making canals, docks, railroads, or Other public 
purposes, and especially in many sales made for the redemption of the land- 
tax. 

In most private and in public local acts of parliament are contained 
clauses of a nature similar to those referred to abiove, where the objects of 
the act extend to the purchase of lands. Thus in railroad and canal acts, 
acts for making quays, habours, and docks, the corporation or company are 
generally authorized to buy and to take conveyances from other corpora- 
tions, and persons whether under incapacity or not, with additional powers, 
if ihe parties cannot agree as to the price^ to submit the subject of value or 
price to be paid for the opinion of a jury, with the like provisions too for 
payment of the purchase-money into the Bank, if no one appear competent 
to give a discharge. These acts often contain a form of conveyance 
*to be made use of, and generally impose upon the corporation or r« 1.^5-1 
company the necessity of offering the knd for re-purchase to the L -^ 
original vendor, before selling the same again to any other person. The 
form prescribed by the act may be extended or enlarged by recitals where 
necessary, retaining always the formal portions in the deed. 

Under the 5 & 6 Will. 4, c. 69, the act relating to the sale of workhouses 
and other property of parish unions, the guardians and overseers of any 
parish union are enabled to sell property of the parish or union, and to pur- 
chase other property ; it being directed that the money for such purchases, 
when made from corporations or incapacitated persons, be paid into the Bank 
in the manner above referred to under other acts, authorizing the purchase of 
lands ; and forms are given both for the conveyances and exchanges, and 
for securities to be made under this act, all conveyances, exchanges, and 
securities being approved by the Poor Law Commissioners, who are to 
register such deeds, copies of which under their seal are to be evidence. 

Under the 9 Geo. 1, c. 7, and the 59 Geo. 3, c. 12, churchwardens and 
overseers are empowered to purchase and bold buildings as workhouses, 
and they hold this in the character of a corporation. Woodcock v. Gibson, 
4 B. d^ Ores. 462. 

The rules, provisions, and powers contained in these and other acts of 
parliament should be closely followed, as the courts have always held that 
they are to be construed strictly. 

Oftentimes it becomes necessary to procure a private act of parliament to 
clear up a title, to authorize sales, exchanges, leases, or partitions, or to give 
to the owner some extmordinary powers or privileges beyond what he could 
legally exercise. Even here it is requisite to use *some caution in p^i»A-i 
accepting a title, for there are cases in which acta having been ^ -^ 
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obtaiaed by fraud or misrepresentatioD, a coart of equity has relieved agaiost 
them, and set aside all that has been done under them. 

In sales made under the authority or by order of the Court of Chancery, 
all the proceedings in the cause (>ught to be produced and inspected by the 
purchaser. The court, although it may direct the sale of property, never 
undertakes to warrant the title, and it is quite possible for a purchaser to be 
evicted, although the . sale is made by an order of the court, and although 
the ti(Ie has passed through the master's office, and in some cases it has 
happened that the court has compelled a party take a title, which upon a 
resale it would not compel a subsequent purchaser to accept. 

It may perhaps be allowable, in speaking of titles made under the Court 
of Chancery, to refer to the practice of the Court upon sales by auction. It 
is well known that upon such occasions the highest bidder at the auction is 
Act always ultimately the buyer. The Courts allow a limited limQ for any 
person to come in, and make an advance upon the biddings at the sale ; 
and if such an advance is a sufficiently tempting offer to induce them to set 
aside the price accepted at the auction, the biddings are again opened. 
Thus no purchaser immediately after such a sale can feel satisfied that the 
estate will be his, and the property after all may often go at an undervalue. 
The purchaser in such cases is not only harrassed with an uncertain agree- 
ment, but in order to complete his contract it is necessary for him to apply 
to the Court to confirm his purchase ; and fees and expenses are to be paid, 
which are unknown in cases of a common sale, and these expenses on an 
average exceed by one third in amount, at least, the solicitor's usual charges 
for a conveyance of small amount. 

r*I77l *'^^^ practice too of the attendance of the Master's Clerk, and 
I- J the fees which he receives upon the buildings at every such sale, 
has oflen been remarked upon. This practice has been lately in part abol- 
ished, or put upon a better footing, (agreeable to the recommendation of the 
Chancery Commissioners,) by the 3 & 4 Will. 4,c. 94, as to which, see the 
matter of Allen's charities, 2 Mylne & K. 627. 
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TITLBS UNDBR THE STATUTES OF LimTATIOK, ATTD AS TO RIGHTS AND 

TITLBS AFFECTBD BY LAP8B OF TIME. 



Perhaps no point involves more consideration, or is of more practical 
importance as afiTecting rights and titles, than that of time or of length of 
possession. Every ^w no doubt which presents itself is either increased 
or diminished in importance in reference to time. 

In regard to the commencement of most titles, we have already stated 
in p. 26) that a sixty years' title is generally required. This period 
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has sometimes been supposed to have been fixed upon with reference 
to the remedy given by a writ of right. But ahhough the same period 
of sixty years may have been adopted as the limit in both cases, yet it 
it does not appear essential that the same period should always be appHed 
to both. The limited time for the recovery of property may be shortened, 
as it lately has been, but if the time during which property may be enjoyed 
by any one individual is to be regarded as the foundation of the rule fixing 
the limit of sixty years for a title, since the act of parliament cannot affect 
the duration of life estates, or estates dependant upon lives, there still 
appears to be great reason, (notwithstanding the alteration thus lately made 
by the 3 & 4 Will. 4, c. 27,) for carrying the investigation of all titles back 
a very considerable length of time.(a) If a much shorter period than sixty 
•years in deduction of a title were to be adopted, purchasers might p»|,yQ-i 
frequently be exposed to the frauds of any tenant for life, who chose L -^ 
to create new estates out of his life interest, which might be made to devolve 
and appear in all respects as estates in fee or in tail. Upon the death of 
such tenant for life, the whole of these derivative estates must determine, 
and the possession and right of property must revert back and be governed 
by the limitations of the settlement or other instruments under which the 
life, estate arose. This, it is true, might not happen where an individual 
has lived only a very few years, but we have instances of persons whose 
life estates continue for eighty or ninety years. 

In settlements of real estate, including copyhold property, limitations for 
life are of very frequent occurrence, and according to the present law, the 
tenant for life under a settlement is allowed the custody of the title deeds, 
by which a thirty years' or even forty years* title might be plausibly sup- 
ported. The law ought always as far as possible to assure to a purchaser 
a title free from doubt ; but without any right existing on the part of a pur- 
chaser to ask for the early title, there could be no security of property. 

But it is unnecessary to argue this point further, the profession is in pos- 
session of almost every thing which can be urged for the adoption of a forty 
years' title, by one of the highest authorities in questions of this nature. 
See Sug. v. & P. 134, 10th edition. Yet notwithstanding those arguments 
and that authority, there appears to be an unwillingness to adopt the prac- 
tice ; this being one of the few points laid down in that excellent treatise 
which is not thought conclusively binding upon the profession. 

In a recent case before the Vice-Chancellor of England, where a vendor 
was prepared to show a title commencing •in 1799 (upwards of forty p*jQ/^-i 
years ago,) but the purchaser required the production of the prior L J 
deeds and earlier copies of court roll, it was decided that those earlier deeds 
and copies must be produced, although the recitals of them, so far as they 
were stated in a deed of 1799, were all in confirmation of« and not in oppo- 
sition to the title of the vendor. And although a forty years' good title was 
alluded to as subsisting, the counsel for the vendor did not appear to think 
of pressing that alone with any success against the purchaser. See Cooper 
V. Emery, 10 Sim. 609. 

Possession therefore alone, unless such possession be for a period exceeding 
the common duration of human life, can never of itself be a sufficient ground 

(0) See an opinion of Mr. Brodie, printed in Hayee^B Introdaction to Conveyancing, p. 230. 
OCTOBBB, 1847.^8 
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upon which to found a secure and satisfactory- title, and therefore no title is 
allowed to begin and to end simply with the possession of one individual. 
It must be shown how the estate of such an individual commenced, and 
besides this, it must be shown that there has been an ownership for at least 
sixty years. See Cottrell ▼. Watkins, 1 Beav. 361. 

But although such is now generally considered to be the rule, it is not 
unusual for vendors, by special agreement or by conditions of sale, to 
limit the time at which the title shall commence, as well as to curtail 
the rights of the purchaser in other respects, and particular circumstances 
may cause a departure in some cases from the strict rule. Thus in 
a case before Lord Chancellor Brougham (1832,) it may at first be 
thought that the rule, that a sixty years' title is always to be required, 
has been infringed ; but on referring to that case it will be seen, that 
ahhough the strict documentary title did not extend back sixty years, 
yet that there had been fifty years* undisputed possession, and other cir- 
cumstances, as stated below, were allowed to exempt the case from the 
r«lftl 1 ^^^"^^"^^ ^"'®* '^^^ writer has not been able to meet with the case 
L -' in any other report than that of the Legal Observer, from which it 
it is copied : — «« Minchin v. Nance, H. T. Jan. 16, 1832. The Lord Chan- 
cellor, in giving judgment in this case, which was argued some time ago, 
said — this was an appeal from the judgment of the Master of the Rolls 
upon a question of title objected to by a purchaser, against whom the bill 
was filed for specific performance of his contract. The Master, upon refer- 
ence to him, made his report against the title. The question came before 
the Court below upon exceptions to that report, and the Master of the Rolls 
overruled it. The case was argued in this Court with a great deal of learn- 
ing on both sides ; but the decision turns upon circumstances which are not 
likely to occur again ; so that this case is not one to form a precedent for 
future cases. The deed with which the title ofiered to defendant began, 
was a conveyance in 1769 by two brothers, children and devisees. of a tes- 
tator of the name of Eames, to John Eames, a third and eldest brother. 
The question was, whether the title deduced from that time down, was bad 
for the non-production of the father's will, under which the parties to that 
conveyance derived their title. The general rule of showing sixty years' 
clear tiile did not apply here ; but the question is, whether the circum- 
stances do not supply the defect, and take this case out of that rule, which 
was not absolute ^ but there was a general understanding that a title ought 
to go so far back, and this Court acted upon the principle, unless circum- 
stances made a departure from it reasonable and just. Now the circum- 
stances in this case were strong in that respect. In the first conveyance 
John Eames gave a cohsi deration of 572/. to the two brothers, and very 
soon afterwards executed a mortgage to Mrs. Saunders, tosecure therepay- 
r»lfl2l "^^"^ ^^ ^®' ^^ 600/. *lent by her on the security of the whole pro- 
L J perty. It was the usual custom then to lend on mortgage about 
two-thirds the value of the property, and that made it a reasonable sup- 
position that the share of each of the brothers in this was 300/., a sup- 
position made still stronger by the sum paid to the two for their shares. It 
was reasonable to believe, that Mrs. Saunders made proper inquiries into 
the title and about this will, before she advanced her 600/. John Eames 
sold his equity of redemption in 1781 to Bradley, who sold it to Croft, from 
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whom the present rendors obtained it. Bradley, as well as John Eames, 
made such alterations, additions, and improvements in the property, as 
showed their confidence in their title. These repeated dealings with the 
property showed stili greater confidence, which could not have arisen with- 
out inquiry into the title. There was also fifty years' undisputed posses- 
sion — a period somewhat short of that which constitutes a marketable titles 
but a title was not bad, although it was not what is called marketable. The 
cases referred to at the bar were Stevens v. Guppy and Coussmaker v. 
SewelL The case of Stevens v. Guppy, in 2 Sim. db St. 439, is distin- 
guishable from the present case, and one principal difference between them 
was, that in Stevens v. Guppy the decision was in 1826, and the deed with 
which the title began was a conveyance in 1806, a recent transaction, being 
only twenty years* title. The case of Coussmaker v. Sewell, which is to 
be found in Appendix No. 31, to Sir Edward Sugden^s book on Vendors 
and Purchasers, was more applicable. There the purchaser was compelled 
to take the title, although it was not shown to run for sixty years. The 
rule of sixty years' title not being established by the legislature, nor deemed 
absolute ;in this Court, the title might in all probabih'ty be good without it ; 
and I am of opinion, that the 'circumstances take this case <-«i<)q-i 
out of the rule." The judgment of the Master of the Rolls was L- -^ 
affirmed. 

The old law, to which it may be worth while to advert, as affecting the 
rights to real property, was founded principally upon three statutes, the 
32 Hen. 8, c. 2 ; 21 Jac. 1, c. 16, and the Statute of Fines, the 4 Hen. 
7, c. 24. 

By the first of these statutes, sect. 1, no writ of right, prescription, or 
claim shall be had, unless founded on some seisin within sixty 3'ears ; nor, 
by sect. 2, any writ of assize or possessory action upon the disseisin of any 
ancestor, except the same be founded on the seisin of any ancestor within 
fifty years before action brought ; nor, sect. 8, any action founded on the 
party's own seisin, unless the same be within thirty years ; neither, sect. 4, 
shall any avowry or cognizance for any rent of the ancestor, or of the party 
himself, nor any other, be had, if the claim be above fifly years. And by 
sect. 5, all writs of formedon were to be sued within fifty years, which, by 
the next statute of 21 Jac. 1, c. 16, was reduced to twenty years, and 00 
exception is made for disabilities, except in respect of persons or rights then 
in existence. 

By the 21 Jac. 1, c. 16, s. 1, no entry was to be made (a consequence of 
which was, that no ejectment could be brought^ but within twenty years 
next after the right accrued, with an exception in favour of persons under 
incapacity at the time of the right first descended, who might sue within 
ten years next after the disabilities were removed. The remainder of the 
statute applies to the limitation of personal actions. 

Certain persons or corporations were not within these statutes, such as 
the king and ecclesiastical bodies ; likewise some kinds of ecclesiastical pro- 
perty were exempted from their operation, as titles in lay lands and advow- 
sons, *and certain rents and services, as to which there are particu- ^4^104-1 
lar rules and rights of action especially applicable. • ^ ^ 

There were also certain actions, such as for waste, for dower, for escheats* 
and some founded on prescription, to which these statutes did not apply. 
See 7 Com. Dig. tit. Temps ; Tyrrell's Sug. 91. 
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* 

Id some cases the right of entry or ejectment might be lost in a shorter 
time than is mentioned by the statute of 21 Jas. 1, c. 16, by a descent cast 
by one who has gained possession by wrong, and has transmitted that pos- 
session to his heir, without an estate of dower or curtesy interposed. 

By the iate act of 3 db 4 WilL 4, c« 27, (the present Statute of Limita- 
tions) almost every real action, except the writ of dower, quare impeditf 
and ejectment, is abolished from the Slst day of Dec. 1834, and twenty 
years is made the common limit for the recovery of real estates from the 
time when the right of the claimant first accrues. In case of disability 
ten years are allowed to claimants, and their representatives from the time 
when their disability shall have ceased, or the claimant shall have died ; but 
in no case is more than forty years to be allowed to persons under disabili- 
ties, and no further time allowed (as heretofore) for a succession of disabilities. 
Ecclesiastical claims are to be made within a period of sixty years, or such 
a period as will comprehend two incumbencies with an additional period of 
six yearst extending into a third incumbency. Provisions are also made 
for preventing remote claims by tenants in tail after alienation and assur- 
ances made of the property by any such tenants in tail, provided twenty 
years* adverse possession has been enjoyed under such assurances* 
r*iA5n ^^ ^^^^ provision, one of the principal causes of great *length in 
t- -^ abstracts, arising from the fear of latent claims and of consequent 
insecurity of title, is removed ; for under the old law, claims by tenants in 
tail or tenants in remainder might not have been efifectually barred after a 
lapse of a hundred years. In consequence of these changes in the law» 
which do away with such remote claims, or thechance of recovering estates 
after a considerable lapse of time, and particularly in consequence of the 
abolition of the old writ of right, some titles are now considered market- 
able which before the late statute could not be so regarded. 

Formerly it was requisite to inquire how every old estate tail was creat- 
ed, whenever the fact of an entail appeared upon the abstract. And often- 
times when suspicion only of an estate tail was excited by some recital 
or instrument, such as a fine, or recovery, or surrender, afifecting the estate, 
a purchaser was compelled to use great circumspection in regard to the title, 
although there might have been a long subsequent possession. 

In no case does it seem necessary now, as we have before stated, to carry 
back the title much beyond the common period of human life ; for no suc- 
cession of disabilities is allowed, and all claims must be made within the 
period of forty years, except ecclesiastical claims and claims of the crown, 
which latter are not affected by the late act. If to this period of forty years 
be added or allowed, a time for children coming to full age, (before which 
time of course no disposition can be made by them,) the period is extended 
to, between 60 and 70 years, after which the great probability is that no 
latent claims can arise, neither is there any danger that fraudulent convey- 
ances or dealings with the estate should be concealed for a longer, or even 
for so long a time. 

r*iftAl ^^ seems to be generally admitted that the crown not *being par- 
i> -' ticularly named or referred to by the B & 4 Will. 4, c. 27, (the late 
Statute of Limitations,) the rights of the crown remain as they were prior to 
that statute. 

It will be remembered, that the rights of the crown, to which was formerly 
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applied the maxim of **nidium iempus occurrit regi^** have been much 
narrowed by the 9 Geo. 3, c. 16, by which act those claims are limited to 
sixty years prior to the suit commenced, with an exception as to fee farm 
rents which have been paid within sixty years. Where certain fee farm 
rents, which formerly belonged to the crown, did not appear by the books 
in the auditor's office of the crownin the year 1816, to have been received 
since the year 1706, a purchaser, in the absence of all other evidence, was 
decreed to take the estate which had formerly been subject to these pay- 
ments. Simpson v. Gutteridge, 1 Madd. 609. 

But there are still under this act exceptions in favour of the claims of the 
crown where the property is part of any honour, manor, lands, or heredita- 
ments, or the profits thereof, which have been in charge to the crown within 
sixty years. Likewise it seems doubtful whether the above statute, com- 
monly called the Nullum Tempus Act, applies to advowsons, so as to bind 
the claims of the crown. Gibson v. Clark, 1 J. & Walk. 159 ; but in that 
case, after an enjoyment for nearly 140 years, and three presentations to the 
living, none having been made by the crown, a grant was presumed, 
although the particular estate or subject-matter in question had been except- 
ed in a former ancient grant. 

Under the old law, advowsons were not subject to the Statutes of Limita- 
tions, having been exempted by the 1 Mary, c. 5, and 7 Ann. c. 18, from 
the 32 Hen. 8, c. 2. Before the late statute of 3 & 4 Will. 4, c. 27, pro- 
perty subjected to the claims of the church or of any ecclesiastical r-^jQiy-i 
*body was never safe, but exposed to the objection of « nullum L -' 
tempus occurrii ecelesiss^''* as in the case of claims of the crown, Magdalen 
College case, 11 Rep. 78 b. Although bishops and'other ecclesiastical per- 
sons might be barred during their lives by their own neglect, Plow. 538, 
yet if barred by fine, their successors had each five years to make their 
claims under the second saving in the statute of 4 Hen. 7, c. 24, and by 31 
Hen. 8, c. 13. 

But now by the act of 3 & 4 Will. 4, c. 27, the period of limitation fixed 
for the recovery of property by corporations sole is altered as above men- 
tioned. The enactment cannot be better stated than by citing the words of 
the act, which declares, (sect. 29,) that it shall be lawful for any archbishop, 
bishop, dean, prebendary, parson, vicar, master of hospital, or other spiritual 
or eleemosynary corporation sole, to make an entry or distress, or to bring 
an action or suit to recover any land or rent within such period as therein 
is mentioned next after the time at which the right of such corporation sole, 
or of his predecessor, to make such entry or distress, or bring such action or 
suit, shall first have accrued ; (that is to say) the period during which two 
persons in succession shall have held the office or benefice in respect' 
whereof such land or rent shall be claimed, and six years after a third per- 
son shall have been appointed thereto, if the times of such two incumben- 
cies and such term of six years taken together shall amount to the full period 
of sixty years ; and if such times taken together shall not amount to the 
full period of sixty years, then during such further number of years, in 
addition to such six years, as will with the time of the holding of such two 
persons and such six years make up the full period of sixty years ; and 
after the 31st day of December, 1833, no such entry, distress, action, or 
suit, shall be made or brought at any time beyond the determination of such 
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rfflfiSI P^^^' ^^^ ^y ^^^^ ^^ ^^ ^^ enacted, that after the said 3 1st day 
L J *of December, 1833, no person shall bring any guare impedii or 
other action or any suit to enforce a right to present or bestow any church, 
vicarage, or olher ecclesiastical benefice, as the patron thereof, after the ex- 
piration of such period as therein is mentioned ; (that is to say) the period 
during which three clerks in succession shall have held the same, all of 
whom shall have obtained possession thereof adversely to the right of pre- 
sentation or gift of such person, or of some pei«on through whom he claims, 
if the times of such incumbencies taken together shall amount to the full 
period of sixty years; and if the times of such incumbencies shall not 
together amount to the full period of sixty years, then after the expiration of 
such further time as with the times of such incumbencies shall make up 
the full period of sixty years. 

Tithes in the bands of lay proprietors come within the like exceptions or 
privileges as tithes in the hands of ecclesiastical persons; and though titles 
of honour and dignities are not within the Statutes of Limitation, yet offices 
with fees and profits are. 36 Law Journ. 225. These statutes extend to 
incorporeal hereditaments, except quit rents and certain rent services. QmiI 
rents, and other rents of which seisin may be had, were within the 32 Hen. 
8, c. 2, but it seems that rents created by deed were not ; see Co. Litt. 115 
a ; but to the latter the doctrine of presumption might be more readily ap- 
plied than to the former, for the former ought to be released or extinguished 
by the deed of the lord to whom they are payable, and could not be pre- 
sumed to be paid under fifty years, the time fixed by the late Statute of 
Limitations. Eldridge v. Knott, Cowp. 214. But now, under the 3 dk 4 
Will. 4, c. 27, twenty years appears to be the Umit within which these 
rights must be claimed ; and by sect. 42 of that act, no arrears of rent or 
-J interest are recoverable but within the period of six years, dated 
L -' from the time when the *same became due, or within six years 
after an acknowledgment of the same shall be given to a person entitled 
thereto. 

Courts of Equity, following the law in deciding upon rights which come 
within their jurisdiction, have hitherto always referred to the shorter periods 
of limitation fixed by the act of 21 Jac. 1, c. 16, than to those of the statute 
32 Hen. 8 ; and in accordance with this rule, the Hou^e of Lords, affirming 
the decision in the case of Cholmondeley v. Clinton, 2 Jac. & W. 191, held, 
that Lord Clinton and his father having been in possession of an estate for 
twenty years, to which estate, subject to a mortgage in fee, they believed 
themselves to be entitled, and in respect of which they had paid interest, a 
title to the property was acquired by such possession as against a devisee, 
who, as it appeared, would have been entitled, but for this adverse posses- 
sion, in equity. Those in whom the legal estate was vested were, upon the 
the strength of this possession by Lord Clinton, held to be trustees for him 
as the beneficial owner. 

In cases of presumption, either, of rights obtained or abandoned, or of 
grants or waiver of grants, twenty years has been most frequently adopted 
by the Courts of Law and of Equity, in the absence of all direct evidence. 

Under the Statute of Fines, 4 Hen. 7, c. 24, privies as well as strangers 
were bound (except persons under disabilities), so that they pursued their 
claims within five years next after proclamation had ; or, according to the 
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second saving in that act; so that they pursaed their right and title within 
five years after such action, right, title, or claim accrued ; or if under disa- 
hiiity, then within five years after such disability ceased. This was particularly 
important to be adverted to where estates tail had existed with remainders 
and reversions expectant thereupon. But in ^consequence of the p«iQ/)-i 
late act 3 & 4 Will 4, c. 74, abolishing fines and recoveries, these ^ ^ -* 
claims are not of course for the future of any avail, the instruments under 
which they were formerly made, and to which they were incident, being no 
longer acted upon. 

The nature of the possession upon which reliance is placed in any title, 
or the nature of the claim to which (if any) the property is subjected, ought 
to be considered. An instance of a title, which was considered doubtful 
after a long quiet enjoyment, occurred in the case of Const v. Barr, 2 Mer. 
57. In that case a will was discovered nearly ninety years old, from which 
it appeared that it was possible that some parties might not have conveyed 
away their whole interests, and that consequently an imperfect title had 
been relied upon at that distant period of time. The estate had also subse- 
quently been sold at a very low price. A fine had however been levied by 
proper parties to a deed dated in 1726, and there had been apparantly quiet 
possession up to the year 1816. The Lord Chancellor seemed to consider 
(from the few observations that were made by him), that it was doubtful 
whether he ought to compel a purchaser to take such a title. 

If the possession and the right to the possession have not gone together, 
more reliance will of course be placed upon a possession which has been 
strictly adverse, than upon a possession which has commenced or been con- 
tinued by sufferance, or upon certain specified terms. 

A possession on which a title to the fee is grounded by the occupant can- 
not be considered of much moment, where the parties stand at all in the 
relation of landlord and tenant, mortgagor and mortgagee, trustee and ces- 
tuique trust, because an adverse possession can rarely be presumed in such 
cases. A tenant can never set up a title in opposition to his landlord, and 
a considerable length of *tirae must elapse, perhaps not less than p«|gin 
forty years, before a mortgagee of possession can, upon his mere ^ -^ 
possession raise such a presumption of title in himself (joined to the antece- 
dent title of course) as may be considered marketable when in opposition to 
the mortgagor. For although by the late act, 3 & 4 Will. 4, c. 27, sect. 28, no 
mortgagor is allowed to claim title as against a mortgagee, who has been in 
possession or receipt of the rents for twenty years, or where twenty years have 
elapsed since any acknowledgment in writing signed by a mortgagee shall 
have been given to the mortgagor or his agent of the title of such mortga- 
gor ; yet as regards a stranger purchasing from a mortgagee, this posses- 
sion can never give satisfaction or security, from the impossibility of prov- 
ing the fact, that an acknowledgment to the mortgagor may not have been 
signed and given by the mortgagee, [t may be in the knon^ledge of the 
mortgagee himself, that he has a perfectly secure title, but how can he con- 
vince a purchaser of the negative fact, that no claim has been made! and 
if he cannot give this satisfaction, he never can compel a purchaser to take 
a title founded on such doubtful evidence. In some cases two parties right- 
fully entitled to the estate may be under some disability, or the time for 
making a claim rn^y not have arrived, owing to some prior existing estate. 
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Uoder the last mentioned act, the time limited for the lecorery of property 
subject to an express trust, is to commence or be calculated as commencing 
at, and not before the time, at which a conveyance shall have been made to a 
purchaser for valuable consideration, see sect. 25. In the absence therefore 
of such a conveyance, the old rules of equity with length of possession 
may be relied on ; and although equity is not disposed to encourage stale 
claims, yet the court has after a very considerable elapse of time, forty 
r*l021 y^^^ ^^ upwards, *instituted an inquiry into the circumstances 
L -I under which a trustee became possessed of a trust estate ; and 
had it heen a regular purchase in the case referred to, cited below, an 
inquiry might not have been allowed under the circumstances. Thus in 
the case of Chalmer v. Bradley, 1 5. jb Walk. 51, although estates have 
been held by a trustee and the parties to whom he had devised the property 
just as if it had been the trustee's own estate, and this for forty-five years, 
and although there was great reason to believe that the trustee having a lien 
on the' estate had retained it with the assent of some of the cestuique trusts, 
yet an inquiry was notwithstanding that lapse of time allowed to be made. 
The Master of the Rolls observed, that if it had been a sale of the cestui- 
que trust's interest to his trustee, (a transaction always viewed with great 
jealousy), it would have been liable to be impeached, if the cestuique trust 
had made an application for that purpose within a reasonable time. But 
the transaction did not purport to be a sale. The deed of 1789, recognizes 
that the trustee had advanced out of his own money to the creditors more 
than the value of the estate. If that were so, the consequence would be, 
that he would stand in the place of the creditors, who were the primary 
cestuique trusts. He had an undoubted lien on the estate, which would 
continue a charge on it while unsold, or entitle him, if it were sold, to appro- 
priate the proceeds for his own use to the full amount of his advance. 
•* The fact," he adds, «< is proved, that from the death of the testator till 
1804 (a period of thirty-four years), the trustee continued in quiet and 
undisturbed possession. He takes upon himself to exercise an act of own- 
ership by devising it by name as his own. On his death his son took pos- 
session, enjoyed it as his own, and by his will devised it as his own to his 
r*l0^n family. One share then came into the possession *of the trustee 
t- -^ who dying in 1814, devised it again. Thus there were three 
successive wills by three successive generations from 1770 to 1814; during 
this period the estate is enjoyed by the trustee, and those claiming under 
him, and no demand of any kind is made upon them.** 

Claims made under such circumstances have always been unfavourahly 
received in this court. In Huet v. Fletcher, 1 Atk. 467, Lord Hardwicke 
dismissed with costs, a bill brought for an account after an acquiescence of 
forty years. These, he says, are a sort of bills that deserve the utmost 
discouragement from this court, to oblige an executor to account for a per- 
sonal estate, which through the great length of time he is utterly incapable 
of doing. And in the case ofEarlof Pomfret v. Lord Windsor, 2 Yes. sen. 
483, a similar doctrine is expressed. There are many other cases decided 
on the same ground. In Huckstep v. Matthews, 1 Yern. 362, a bill filed 
by persons entitled to a right of pre-emption was dismissed on account of a 
delay of twenty-five years. The Master of the Rolls in Pearson v. Belcher, 
4 Yes. 627, dismissed the bill, stating that he did it upon the principles of 
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the cases of Hercy v. Dtawoodj, Lord Deloraine t. Brown, and Smith v< 
Clay, all there cited. Jones v. TurberviUe, 4 Bro. C. C. 115, was a case 
where payment of a legacy was presumed from no demand haying been 
made for forty years. In Campbell v. Walker, 5 Ves. 678, Lord Aivanley 
lays it down that applications for relief from purchases made by trustees 
must be made in reasonable time; and he notices a case of Price v. Byrn, 
where he had refused such an application, on account of a lapse of twenty 
years. His doctrine is recognised by Lord Eidon in Parkes v. White, 1 1 
Ves. 226. Bonney v. Ridgard, 1 Cox, 145, and Hercy y^ Dinwbody, are 
also cases where relief was refused on the ground of long acqui- p^tg^-i 
escence. Andrews v. Wrigley, 4 Bro. C. C. 125, was decided on ^ -^ 
the same principle ; and Gregory v. Gregory, Coo. 201, is a late case^ 
where, though under very strong circumstances, the period of time that had 
elapsed debarred the plaintifis from relief. The Master of the Rolls also 
obseryes:— 

" I haye stated these authorities, which are a few among many, to show 
the principles that have governed the Courts of Equity in applying length 
of time as a bar to relief. They do not proceed on the ground of individual 
hardship or loss ; public policy requires that persons should not lie by and 
call for accounts at a distant period when the accounting party is dead, and 
under ail the difficulties that arise when the vouchers are lost, and the 
memory of witnesses is gone. It is not as a bar by analogy to the statute, 
that the length of time operates here ; but it gives a ground for presuming 
in favour of length of possession. It is on this principle, that in courts of 
law acts of parliament, grants, and releases, have frequently been presumed. 

In one case. Doe v. Prosser, Cowp. 217, the Court of King's Bench went 
the length of presuming an actual ouster of one tenant in common by ano- 
ther, after an exclusive possession for thirty-six years without rendering any 
account. In the case of Chalmer v. Bradley, 1 J. & Walk. 51, the Master 
of the Rolls says, ««the trustee having acquired the share of Thomas became 
tenant in common with the plaintiiis, and, according to the principle of the 
case I just mentioned, this would be sufficient if it were a legal estate to 
presume an ouster. Here, however, it is to be considered that he also stood 
in the character of trustee." 

In this case an inquiry was decreed to be made, as to the value of the 
estate, the amount advanced on the 'testator's account by the trus- r-^tgrn 
tee, and whether a release or relinquishment of their rights was L- -^ 
made by the cestuique trusts ; the Master of the Rolls intimating his 
opinion, that where cestuique trusts had actually sold to the trustee their 
interests, there was not so strong a ground for inquiry, as where the trustee 
tacitly buys or takes possession of the property himself, and then relies upon 
the lapse of time to maintain his title* The time in this case was forty-five 
years, and the inquiry, though directed, was not supported by any circum- 
stances which could be regarded as very suspicious. 

It is clear, however, that the circumstance of an estate being purchased 
by a trustee from his cestuique trust, is not of itself sufficient ground for 
setting aside a sale. An agent or trustee (the Master of the Rolls says in 
Woodhouse v. Meredith, 1 J. & W. 204,) may buy, if his principal or ces- 
tuique trust, being fully informed of it, is willing ; but it cannot be sufllered 
that he should contract secretly, setting up a nominal person and dealing 
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with his employers in the name of such nominee, as was chai^d in the 
case aboTe alluded to. 

If any sale complained of appears to hare taken place at some distance of 
time, twenty years, or even eighteen years ago, much depends upon the 
nature of the transaction, whether a vendor, by whom snch a sale has been 
made, can set it aside in equity ? Certainly not, unless the delay can be 
satisfactorily accounted for on his part. Champion v. Rigby, 1 Russ* db 
Mylne, 539 ; and when the time elapsed is even somewhat short of this 
period, the sale might be supported, if the solicitor or agent purchasing 
could prove that the price paid by him for the property, was such as, in the 
exercise of his professional duty, he would advise his client to accept from 
a third person. Champion v. Rigby, supra* 

r*lOfi1 *^ mortgagee or tenant for life, or others having a limited interest 
L -^ in a settled estate, are excepted out of this general rule, they having 
always been allowed to purchase the estates mortgaged or the estates settled. 
See Howard t. Ducane, 1 Turn. & Russ. 81 ; Grover v. Hugell, 8 Russ. 
428. 

It is frequently the case that a trustee, solicitor, or agent, being anxious 
to contract with the person beneficially interested, gets rid of his fiduciary 
character, for the purpose of carrying his object into eflTect ; and provided 
he places the trust, or the property, or business in which he formerly acted, 
entirely beyond his control, so as to leave no doubt that the party interested 
is free to act, and well informed, or well advised, no possible objection can 
be made to such a purchase. 

Where an estate has been improperly sold by private contract, when it 
ought to have been disposed of by public auction, the parties for whose ben- 
efit it has been sold, unless they have acquiesced in the sale, have a right 
to complain of the irregularity of the transaction ; and this right would pro- 
bably be held not to be barred in equity, where the transaction has taken 
place within ten or fifteen years, or even twenty years. Such a case would 
probably come within the rule which has been laid down by the courts as to 
purchases made by expectant heirs, or of proprietors of reversionary interests ; 
viz. that it is incumbent upon a person buying such an interest, if he were 
himself aware of the irregularity, to show that a full and adequate conside- 
ration was paid for it. Qowland t. De Faria, 17 Yes. 20, Newton t. Hunt, 
5 Sim. 511. See also the case of Fox v. Wright, 6 Mad. Ill, where even 
a sale by auction was thought impeachable, the seller being a young man 
in necessitous circumstances. But see King v. Hamlet, 2 M . & K. 456 ; 
r«i07l ^^^''y ^* Nash, 3 Mad. 232; <and generolly upon the subject of 
L 'J inadequacy of price, see 1 Sug. V. &P. 438, (10th edition.) Where 
any other breach of trust has been committed, as in Hanson v. Beverley, 
Rolls, 17th March, 1832, a court of equity will not compel the purchaser to 
take the title, unless from length of time elapsed, or from all parties inter- 
ested having joined in the sale, or from the transaction having been confirmed, 
or by reason of some other circumstances, the difficulty has been removed ; 
and to efilect this, probably not less than twenty years acquiescence would 
be regarded as a sufficient lapse of time, (even in a matter of small import- 
ance), in order to put the title upon an unobjectionable footing. But no 
length of possession appears to be of any avail, if during that time property 
has been transferred with a notice to the transferree or purchaser, that it 
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was subjected to charitable trasts, eyen though it has during a period of one 
hundred and fifty years been quietly enjoyed under such conveyance. The 
Master of the Rolls, however, added, in making that decision, that if it were 
possible to presume a state of circumstances which should make the con- 
veyance a legal transaction, he would make such a presumption in favour 
of so long a possession. Attorney General v. Christ's Hospital, 8 M. d^ K. 
344. But although in the case of a charity, length of time constitutes no 
bar under the Statute of Limitations, yet equity will regard length of time 
in construing a document relating to the charity. Attorney-General v. 
Mayor of Bristol, 2 J. & W. 821, . 

We have before remarked (p. 29) that as between coparceners, joint 
tenants, and tenants in common, an adverse possession may now more 
easily be presumed than formerly, in consequence of the statute of 8 ^ 4 
Will. 4, c. 27, s. 12. 

An estate being merely equitable will not save the rights *of par- r«i no-i 
ties out of possession, otherwise than they might or would be re- I- J 
cognized at law, for it seems there may be an adverse possession (if not 
strictly a disseisin) of an equitable estate. This was decided in the case of 
Cholmondeley v. Clinton, 2 J. & W. 1 ; and in one case it was said by 
Lord Hardwicke, that a trust estate may be the subject of disseisin ; see 
Hopkins v. Hopkins, 2 J. & W. 18, note. Cases of fraud or mistake, but 
not mistake of title (see the last cited case), and breach of trust, being 
within the special jurisdiction of equity, the courts will give relief in such 
cases beyond the periods allowed by the Statutes of Limitation, and there- 
fore no title, however long the possession under it, which is founded upon 
such fraud, mistake, or breach of trust, can be regarded as a strictly market- 
able title. ' See Attorney-General v. Christ's Hospital, 3 Mylne & Keen, 
344. But equity will, if there be any ground at all for so doing, raise a 
presumption in favour of such long possessions. See the last case. 

In many instances lands have, prior to the Statute of Mortmain, been 
charged with annual rents or sums in gross, in support of institutions which 
have ceased to exist, or for some charitable purposes in respect of which no 
claim has been made for forty, fifty, or sixty years. Under the rules adopted 
by courts of equity, no length of time presents any bar to a bill filed for the 
administration of charitable funds ; and therefore titles involved in debts, or 
in charges applicable to such objects (unless there be any grounds from 
which a release or discharge may be presumed, which cannot often be the 
case,) must be held to be still subject to claims of this kind, and may be 
rejected or an indemnity taken against such claims at the purchaser's option ; 
but it must be remembered that a vendor is never bound to provide an in- 
demnity. He must make out the best title he can, and if that is not satis- 
factory 'nothing further can be required of him, but the contract pintgo-i 
must be rescinded, unless the purchaser is willing to accept, and the I- -^ 
vendor to give, an indemnity or compensation ; which latter may however, 
in some cases, as we have shown, be demanded. 

Upon titles where time or length of possession is to be considered as 
obviating defects, many considerations are involved ; the comparative im- 
portance of the defect to be remedied or guarded against — the probability 
of claims (if made) being supported, and the value of the property or the 
nature of the defect itself, are to be weighed against the strength of title 
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gained by the lapse of time. TKese do not admit of precise roles being 
laid down to guide the practitioner: each case must stand upon its par- 
ticular grounds. 

A deficiency very frequently attempted to be got rid of by lapse of time 
or length of possession, is the loss of some principal deed, perhaps thirty or 
forty years old. In such cases, if there be any good secondary evidence of 
the lost document, as an attested copy or recital contained in a subsequent 
deed, or even a plain copy or draft, the loss may not be an objection to the 
title, particularly if any evidence can be adduced to prove that the document 
in question was duly executed ; but if no such secondary evidence as to 
the execution can be adduced, an objection on this ground might be fatal to 
the title. If, however, the loss can be well accounted for, as in the case of 
destruction by fire, or by some accidental occurrence, the importance of the 
objection would be diminished, because the contents of the document being 
shown, it may be known how far even secondary evidence of it could be 
used adversely in any case, and the loss being proved would tend to remove 
any suspicion that the instrument was in the hands of an incumbrancer. 
r*2001 '^^^^^^^^^ 0^ thirty or *forty years old, the lost deed be of the date 
^ -^ of sixty or seventy years anterior to the sale, and possession has 
since been enjoyed, the objection to the title would be very materially 
diminished, unless something suspicious should appear, or the document in 
question be some deed of settlement or instrument forming the root, or a 
very principal link of a title, the contents of which were not ascertained. 

But even in the last supposed case, the late act of 3 & 4 Will. 4, c. 27, 
and c. 74, being the Statute of Limitations, and the act abolishing fines and 
recoveries have gone far to prevent such a lost document being held a fatal 
objection in many cases. 

If instead of being a principal deed, the lost document be one of secondary 
importance, as for instance, a deed of covenant to produce title deeds ; or an 
intermediate assignment of an attendant term ; or a release by parties having 
charges or interests, of which from length of time elapsed, or from other 
circumstances, there is a strong presumptive evidence that they have been 
satisfied ; or a release of copyholds to a party admitted on the court rolls 
who has probably dealt with the property immediately afterwards, adversely 
to the releasor, and with his cognizance ; or a deed of partition, where the 
party in the possession of the other moiety or share has made no claim upon 
being apprized of the sale of another share, and after inquiry made of him ; 
or still more, if in such a case the other joint-tenant or tenant in common be 
willing to confirm the intended sale ; or if the deed lost be a second mort- 
gage, where the first mortgagee has full powers of sale, and the value of 
the property is inadequate to the first security ; or a declaration of trust, 
where the objects of the trust or the duties of the trustees may be gathered 
from some other instrument ; or an appointment of new trustees or the like, 
r*20l1 ^^^ ^^^^ of such documents is a loss of minor importance ; *and if 
L J proved not to be fraudulently concealed, or purposely withheld, 
would not amount to an insuperable objection to a title. 

The loss of an original lease for a long term, of which there have been 
several subsequent assignments, has been thought not to render the title to 
the leaseholds unmarketable, see 1 Prest. Abst. p. 12. Nor was the loss 
of a lease for a year, formerly an objection to a title, if it were twenty years 
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old, particularly if it were recited in the release ; but since the act of 4 Vict, 
c. 21, there is no longer any necessity for a lease for a year, although the 
recital required by the act must be inserted in the release, and the stamp 
duty must be paid as heretofore in respect of the lease for a year. 

The loss of marriage articles, i. e. articles entered into before marriage, 
occasions a difficulty of not unfrequent occurrence, where the deed of set- 
tlement recites that it is made pursuant to articles. A careful search should 
be made by the party wishing to uphold the limitations of the settlement, in 
the most probable quarters for the articles, and if not found, upon a certifi* 
cate signed by the vendor's solicitor or agent, that the articles cannot be 
discQrvered,nhen, unless the recitals warrant the conclusion that the deed of 
settlement is not in conformity with the articles, the title must be accepted. 
This question is further considered in connection with the subject of mar- 
riage settlements, Chap. XIV. 

Where a title is founded upon a grant from the crown, as in the case of 
titles to crown lands, advowsons, tithes, manors, offices, and franchises, it is 
not prudent, even after a great lapse of time, to dispense with the produc* 
tion of the original grant ; or at least with some good secondary evidence 
of it ; as it might contain special conditions, or rents might be reserved, or 
remainders limited by it ; and *where the grant is a recent one, that p^onoi 
is to say, made within sixty years, the grounds upon which it has I- J 
been made ought to be inquired into, as circumstances may be disclosed 
whereby the validity of such a grant may be aflfected. In Gumming v. 
Forrester, 1 J. & W. 342, the Master of the Rolls observes — " The power 
of calling back grants made by the crown, when made under mistake, is 
not like any right possessed by individuals ; for when it has been deceived, 
the grant may be recalled, notwithstanding any derivative title depending 
upon it, and those who have been deceived by it must bear the conse- 
quences." In most grants of the crown, the particular grounds of the grant 
are recited, and the particular interests which are re-granted after forfeiture 
or otherwise are stated, and how the same have become vested in the crown; 
and as far as may be, it should be ascertained that such recitals or state- 
ments are accurate. 

As the crown is not barred by lapse of time within sixty years, according 
to the 9 Geo. 3, c. 16, the title to real estates may in some cases be inse- 
cure, by reason of the same having been held within that period by an alien, 
who, unless by letters of denization granted to him, or by naturalization, 
cannot hold lands either by himself or another as a trustee for him. This 
is one of the points against which no caution can ensure a purchaser from 
risk, because it is often impossible to ascertain who is and who is not an 
alien. Upon office found, such property vests in the crown, and such find- 
ing has relation back to the time when the incapacitated party acquired it. 
These observations cannot apply to the title of an alien merchant, who takes 
a lease for years only of a house in this country for his occupation, for this 
by law he is allowed to do ; and the house may continue to be his property 
even though he go beyond the seas, if he leave servants to occupy it on his 
behalf. Bac. Abr. Aliens, tit. C, and Dyer 2 b. 

•If the property has been purchased by a corporation not empow- r»oQ3T 
ered to hold lands by act of parliament, charter, or license, under 7 L 
& 8 Will. 3, c. 37, the claim of the crown, unless barred by a possession 
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for sixty years subseqaeot to such holding by the corporation, may be en- 
forced against a present owner. 

Titles are sometimes defective from some one of the deeds (perhaps an 
instrument twenty or thirty years old) not having been executed by one or 
more of the necessary parties ; this is a serious defect, but it may be often 
easily remedied. No prudent purchaser could waive a point of this kind, 
if it clearly appeared that it was intended the party in question being a 
necessary party should execute the deed and had not done so ; because, 
although a conveyance might be presumed in some cases aAer a lapse of 
thirty years or thereabouts, where nothing app^rs to the contrary, it is im- 
possible to presume another conveyance, where one already appears unexe- 
cuted by the intended party ; and the transaction being even sixty years 
old could not make a difference in this respect. The concurrence of the 
party in question, or his heir or personal representative if dead, therefore 
must be required ; and frequently an administration will be necessary to 
perfect such a title. In such cases a new deed will be requisite, which 
however may be indorsed on the originaL 

An ioformalty in the attestation or form of execution of an instrument 
made in exercise of a power (excepting a will subsequent to the 1st Janu- 
ary, 1838,) may also prove an objection to a title. A court of equity some- 
times interferes to support such deeds where the object is a meritorous 
object, or where a consideration has passed, or the intention appears clear. 
See 2 Sugd. on Powers, p. 100; and see Wright v. Wakeford, 17 Yes. 
r*2Ail ^^^ * ^^^ Stanhope v. Keir, 2 Sim. & St. 37 ; and see ante, p. 
t. i 108. * Where the instrument cannot be supported under the power, 
the parties interested should advert to other grounds in aid of their title, 
such as length of time, or a case of election as against the heir. 

Where allotments under an inclosure act have been improperly awarded 
generally, in respect of several titles, without specifying in respect of which, 
any particular part is allotted, (to which we have before alluded,) and the 
power now frequently introduced into inclosure acts has not been inserted 
authorising the commissioner by a deed to amend the award, it is feared 
that scarcely any length of time can establish the title to the allotments so 
made, unless indeed the vendor can show a title, which will be good under 
the possession had, without the reference to the commencement of title under 
the award. And so it is where other points of importance under inclosure 
acts have not been attended to, the title appears irremediable. Thus where 
by an inclosure award, commissioners had allotted to H. M. one close, 
described as late the land of W. P., and to W. P. another close, described 
as late the land of H. M., without saying that the several closes had been 
given in exchange ; and there was no consent in writing by the proprietora 
given to the exchanges, as required by the act, it was held that, after pos- 
session had for thirty-nine years, W. P. could not make a title to the lands 
he had so received in exchange. Cox v. King, 3 Bing. N. C. 795 ; see 
also Doe d. Milburn v. Edgar, 2 Bing. N. C. 498, and ante, p. 154. 

Awards under an act of parliament, or a deed requiring inrolment, which 
have not been duly inrolled within the time prescribed, cannot be consid- 
ered as valid instruments, unless they come within the act of 3 & 4 Will. 
4, c. 87, cited hereafter. 
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Where an assignment or other act has been done ot •executed by r*oA5-| 
a party in the character of executor or trustee, when he bad not any L -^ 
right so to act, the transaction must be regarded as a mistake ; and unless 
acquiescence has been so long^, that possession alone will give a rightful 
title, the title in question must be subject to doubt. 

If after a long possession it appears that some instrument aflecting the 
title amounts to an act of bankruptcy, an inquiry on this point, or a search 
at the bankrupt office, should be made to ascertain that no commission or fiat 
has issued upon it. If no commission or fiat have issued wiibin twelve 
months from tbe time, notice of the vendor having committed an act of bank- 
ruptcy is rendered immaterial by the 6 Geo. 4, c. 16, s. 86, as well as by 
the 5 & 6 Vict. c. 122, s. 7. 

If a devisee of real and personal estate has by accident, or inadvertance, 
or otherwise, been a witness to the will, although it has been held that the 
statute of 25 Geo. 2, c. 6, was not intended to apply to wills relating ouly 
to personal estate ; and that a legacy to such an attesting witness of a will 
was not void, Lees v. Summersgill, 17 Ves. 508; £manuei v. Constable, 3 
Russ. 436 ; Brett v. Brett, 3 Addams, 210 ; Foster v. Banbury, 3 Sim. 40 ; 
yet where both realty and personalty are given to the witness by a will 
prior to the 1st January, 1838, the question what construction should be put 
upon it is too doubtful to allow a prudent purchaser to accept of property so 
devised. This point the late Statute of Wills» 1 Vict. c. 26, has rendered 
free from doubt, so far as respects devises made since the 1st January, 1838, 
for by sect. 15 of that statute it is declared that if any person shall attest the 
execution of any will, to whom or to whose wife or husband any beneficial 
devise, legacy, estate, interest, gift, or appointment of or afiitting any real 
or personal estate, (other than and except charges and directions for f-«onA~i 
the payment of •any debt or debts) shall be thereby given or made, L J 
such devise, &c., shall be void, and the person so attesting shall be admitted 
as a witness to prove the execution of such will. 

Where a devise or gift is inoperative from any other cause, as for instance, 
by reason of a testator being incapacitated, or the objects of the deyise being 
not qualified to take, or being unascertained, or by reason of the limitations 
of a will or deed being uncertain, or too remote or void, or from any other 
cause, no such length of time as twenty or thirty years can be relied upon 
to make good such defects ; that is to say, what is voidable only may some- 
times become valid; but generally a disposition originally actually void 
cannot afterwards, standing alone and unconfirmed, be otherwise than void. 

Sometimes a right of pre-emption is claimed by certain persons either 
under an act of parliament or under an agreement or covenant contained in 
instruments relating to the title. If the party entitled to the right of pre- 
emption be dead, the right has probably died with him ; but if it bave been 
continued to others, a certain lapse of time after an adverse sale may be con- 
sidered as having barred all claim on this ground ; for instance, twenty 
years elapsed after a sale made to a stranger, and no proceedings taken on 
behalf of the party entitled to the right of pre-emption, would be considered 
as a bar to any claim in this respect, unless fraud or concealment have been 
practised, or the party entitled to claim such pre-emption has been under 
disability or incapacity since such sale was made. 

In cases where parties authorized to hold lands for certain purposes (who 



128 LEA ON ABSTRACTS 07 TITLI* ^ 

are generally parties"! ncorporated under acts of parliament) are directed by 
the act to o^er any lands held by them to those from whom the lands were 
r»9n*y1 *origJ'^*^l^y purchased, previous to making any other sale of the pro- 
L -' perty, it is a question whether an offer of the property so held, made 
immediately after the of^ginal purchase by the corporation or compan3% to 
the original vendors, is a sufficient compliance with the terms of the act so 
as to give the corporation or company the power of transferring the estate 
afterwards at their pleasure to any other parties. If not a bond fidt offer, 
but made simply for the purpose of enabling the company to sell at any 
future time, such an ofier could scarcely come within the meaning or spirit 
of the act of parliament, and it would be long ere possession or length of 
time could establish a title so deduced, probably not less than thirty or forty 
years undisturbed possession would be sufficient to get rid of such aa 
objection. 

In certain cases under copyhold titles, where a forfeiture has been 
incurred, it is often difficult to decide whether length of time, or any act 
done on the part of the lord, amounts to a waiver or dispensation of the 
lord^s right to seize. It is said that after a feoffinent and livery made of 
copyhold lands, no subsequent act of the lord will waive the forfeiture. 1 
Watk. Copyh. 350. But although the lord cannot waive the forfeiture in 
such a case, he may in any case, even of treason or felony, make a new 
grant of the copyhold estate ; and there are cases where after a long pos- 
session a new grant has been presumed. 

Where a fine has been levied by the copyhold tenant, it seems that such 
a forfeiture may be waived. Doe d. Tarrant v. Hellier, 3 T. R. 162. And 
where a forfeiture has been incurred in consequence of a lease being made 
without proper license, or by reason of waste committed, or upon refusal to 
be admitted, or refusal of proper services by the copyhold tenant, the for- 
r»20fln ^®*^"^® "^"^y ^ waived by •the lord either expressly or by acts 
I- ^ which amount to a waiver. Doe d. Griffith v. Pritchard, 5 B. & 
Adol. 765. Of course until the waiver has taken place a title so subjected 
to the lord's claim cannot be safely accepted. But no forfeiture can be 
waived where the act by which it was occasioned has remained unknown 
to the lord. But the fact being mentioned on the court rolls would generally 
be considered sufficient to affect the lord with notice of it, in order to give 
effect to the act on which the waiver is said to be founded. It seems, how- 
ever, that under the old law a lord's right of seizing for a forfeiture may be 
barred after a period of twenty years. Doe d. Tarrant v. Hellier, 3 T. R. 
162 J and see Milfax v. Baker, 1 Lev. 26. Under the new law, such a 
right would clearly be extinguished at the expiration of twenty years after 
the act by which the forfeiture was incurred, unless the claimant were 
under disabilities, and then ten years from the time when the right accrued 
is allowed to the party entitled, so that altogether no more than forty years 
be allowed for any claim or action from the time of the right accrued. See 
3 & 4 Will. 4, c. 27, ss. 2. 16, 17. However, until the expiration of the 
first-mentioned period, unless there has been a waiver by the lord, the par- 
ticular title is not marketable. 

Where the early description of lands cannot be clearly identified with the 
more modern description, possession for a length of time (for instance thirty 
years,) with even very slight evidence of the property being the same, may 
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in many cases obviate the difficulty, so as to render the title marketable. 
In copyhold titles this difficulty can ^scarcely occur, if the case of Long v* 
Collier, 4 Russ. 267, is to be considered as an authority. See ante, p. 40. 
In these cases, however, affidavits or certificates, or now declarations made 
under the Abolition of Oaths Act, by ^persons who have known the pmaq-i 
property, can generally be obtained to connect the old and modern <- -> 
descriptions. 

Where fines and recoveries do not contain a correct description of the 
property, twenty or thirty years' possession under such assurances may 
tend to explain and overcome the difficulty, even if the act of the 3 & 4 
Will. 4, c. 74, relating to the descriptions in deeds declaring the uses of 
fines, or to make a tenant to the prasdpej does not apply. 

In titles which are founded Upon tortious acts, or upon conveyances hav- 
ing a tortious e&ecu or deduced from a possession formerly adverse, the 
following points are often necessarily to be noticed. Very close inquiry 
should be made under what circumstances the tortious or adverse estate has 
been gained or commenced. In some cases a fine or feofiiment, instead of 
gaining a title to the party levying or making it, may have worked a for^ 
fbiture, and given new rights to a stranger ; and in other cases it frequently 
happens that what is supposed to have been an adverse possession was a 
possession which commenced by suffemnce or under a tenancy acknowledged 
by payment of rent, or under circumstances .which could not by possibility 
have been adverse. Thus formerly a tenant for life of the legal estate* or 
even tenant for years, might create a forfeiture by levying a' fine, aqd give 
the remainderman or reversioner a right to enter ; and as to the cases 
between trustees and cestui qtte irustSf mortgagor and mortgagee, landlord 
and tenant, aud between joint-tenants, co-parceners, and tenants in com- 
mon, scarcely any adverse possession can be relied upon, or indeed scarcely 
any was formerly known in practice. It is well known that a fine will not 
form any groundwork for a title by non-claim unless the estate be divested 
previously to the levying of the fine, or be so divested by the fine levied. 
And *if levied of merely equitable or trust estates, although it may r«Ai a-i 
bar estates tail of the equitable interests, yet it will work no tortious >- -^ 
efllect, or create any forfeiture. The rule of law also, that a fine levied of an 
estate for years creates a forfeiture of the term, and the impossibility of the 
tenant disseising his landlord, has caused the greatest difficulties in titles 
where a long term of years has been dealt with for the purpose or with the 
view of gaining under it a fee simple. See ante, p. 57. 
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[»811] . •CHAPTER XL 

TITLB8 rOVNDBD UPON PBDI0REB8 AND DESCENTS. 



Titles founded upon pedigrees and descents were regarded in ancient 
times as the most honourable and desirable; but it is now clearly other- 
wise, if security of enjoyment form any part of the desirableness of pro- 
perty. The danger of secret settlements and trusts not sufficiently declared, 
the uncertainty of descents, particularly in regard to legitimacy and primo- 
geniture, and the difficuhy of unravelling iiimily histories and family secrets, 
which, while unravelled and undisclosed, afibrded facilities for practising 
frauds upon purchasers, diminish the value of such titles. Mr. Preston, 
indeed, mentions a case where there being no title-deeds to the estate ad- 
vertised and contracted for, the vendor was advised to make a reduction in 
his price of nearly one-third of the original value of the property, in order 
to satisfy a doubtful or reluctant purchaser. However, in the case of a pur- 
chase, the circumstance of there not being any deeds forthcoming could not 
now; it is believed, form any valid objection to a title. See Cottrell v. Wat- 
kins, I Beav. 351. 

In deducing a title by descent, we have stated that some early evidence 
of possession by the ancestor from whom the title to the estate is to be 
traced, is necessary. The new act for regulating inheritances for the future, 
the 3 db 4 Will. 4, c. 106, is now of courae the important statute, but the 
old rules of law must still continue to govern titles in cases prior to the Ist 
r*^i21 *^^""^^' 1834. ^According to that law, estates held in fee simple 
1- J must devolve from the last owner, who may be here called A., first 
to the eldest son of A. and his eldest son in perpetual succession through 
the male line, and that male line failing, the daughtera of the eldest son or 
their descendants are to take, before the estate can devolve upon the second 
son of A. or his descendants ; then failing all the sons of A. and their im- 
mediate issue, the property must devolve on the daughters of A., as tenants 
in coparcenary ; and failing those daughtera and all their immediate des- 
cendants, the estate would go to the eldest brother of A., if A. were the 
purchaser of the estate, and descend bo his children, in like manner as it 
went to the children of A. ; and failing these, then to the next brother of A. 
and his descendants ; and failing those descendants, and all the descendants 
on A.'s father^s side, the estate would go to the relations of A. on his 
mother's side, first taking the branch of A.*s mother^s eldest brother and his 
children, and then A.'s mother's next brother and his children, and after- 
wards A.'s mother's sistera, and their children. But if A. had inherited 
the estate from his father or paternal grandfather, and was not the pur- 
chaser of it in the strict legal sense of that word, then the relations through 
the mother of A. would have been entirely and forever excluded, as not 
having in them any of the blood of the firat purchaser, namely, the father or 
grandfather of A. In like manner, if A. had inherited the estate from rela- 
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tioQs on the part of his mother or maternal grandfather or grandmotherf none 
of the relations on the part of the father could ever claim the estate* 

A case, which shows how ht the old law regarded the origin of the 
descent where the estate was descendible, was decided. by Lord Kenyon in 
1793, Roe d. Crow ▼. Bald were, 5 T. R. 104. In that case a party was 
tenant *in tail of two separate properties, one derived under a settle- f-foiq-i 
ment made by an ancestor ex parte maternd, and the other descend' ^ -^ 
ed to the same tenant in tail ex parte maternd also. The tenant su&red a 
recovery of each property, and it was held that the estate which came by 
purchase should descend ex parte paternd^ but the estate which came by 
descent should go as it came, ex parte maiemd. 

The old rule of law, prior to the 1st of January, 1834, was, that no estate 
should ever lineally, ascend, so that a father or mother, or grandfather or 
grandmother, never could claim the estate of their son or other children ; if 
such son or children were the purchasers of the property, that it should 
rather escheat than go in such a course. 

Since the statute of 3 db 4 Will. 4, c. 106^ which came into operation on 
the 1st of January, 1834, the descent is to be tmced in all subsequent cases 
from the purchaser ; but the last owner is, by virtue of that act, to be taken 
to be the purchaser of the property, unless it be proved that he inherited 
the same. This clause, however, does not get rid of the necessity of inquir** 
ing upon a purchase, how an estate came into possession,., because a pre- 
sumption, if made to this extent under the act, in the absence of all proof 
(that proof having never been called for) whether the estate were inherited 
or not, would be of no avail in defence of the purchaser, when the question 
of title came before the Court, and when an inquiry was there made whe- 
ther the estate was inherited or not by the last owner. But the clause is 
useful, as tending to settle doubts where the question is not capable of clear 
proof. 

By this act (the 3 & 4 Will. c. 106,) in case there be no issue of ihe pur- 
chaser, the father or grandfather, mother or grandmother, or other lineal 
ancestor, may be heir to the child or grandchild, being the purchaser of the 
^^property, in preference to any relation claiming through any such p»n|^-i 
lineal ancestor ; and by the 9th section of the. same act, the half- ^ -^ 
blood is allowed to inherit, which was altogether excluded by the old law. 
This last clause relating to the inheritance of the half-blood must be taken 
in connexion with the other rule of descent, that the estate shall devolve to 
that branch, paternal or maternal, from which the property originally came 
by purchase. It is evident, that where property has descended from a 
remote ancestor, many more proofs may be required to make out the title 
than where it is a simple case of descent from a father to his son, and even 
to prove one common case of descent from father to son, three certificates 
are necessary ; of the marriage of the parents, the baptism of the son, and 
the death of the father ; and if the baptism of the son appear not to have 
taken place within a year or a little more after the marriage, or perhaps 
even in every case (regarding the possibility of a twin birth) a certificate, 
or declaration, under the late act for the abolition of oaths, (the 5 & 6 Will. 
4, c. 62,) by some relative of the family, that the child in question was thq 
eldest son or heir at law, should be supplied. The same proofs, or nearly 
the same, are necessary upon a descent of an estate tail. And here it may 
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be well to remind the student of the different kinds of estates tail« and of 
the difierent terras by which they are generally created, whether the same 
are in general or in special tail ; as, for instance, that an estate limited to 
the heirs of the body of A. by B., gives A* an estate tail special ; but an 
estate limited to the heirs of the body of B. by A., gives B. an estate tail 
special, while an estate to A. and the heirs of his body is an estate taii 
general ; and an estate to A. and B. and the heirs of their bodies* gives a 
joint estate tail to A. and B. ; and an estate limited to A» and B., with a 

'r*2l5n ''"^^^^'^^ ^^ ^^^ ^^^^ *^^ ^^^ ^^y ^^ -^'v E}^^^ ^ i^^^^ tenancy to 
L -^ A. and B. for life, with a remainder in taii vested in A., for the 

rule in Shelly 's case applies equally to estates tail as to estates in fee. 

The certificates and other documents which are required in support of 
these matters of pedigree are, in the Courts of Equity, to be verified by 
affidavit, but this is dispensed with between vendor and purchaser upon a 
private treaty. Until very lately (prior to the act 5 6b 6 Will. 4, c. 63), 
statements or affidavits in writing made by relations were frequently resor- 
ted to for the purpose of establishing the fact, as far as belief or notoriety 
could establish it, that a person stated to be heir, or in any way related, was 
really such ; either as being an only child or an eldest son, or had become 
heir by the death and failure of other issue^ or however otherwise the fad 
might be ; these documents, although possessing no real legal validity, were 
oflentimes aU the evidence that could be adduced, and as it were by general 
consent, the profession adopted them as evidence upon titles. After the 
decease of the party making this declaration in writing, if he were a relative, 
the document became legal evidence. 

To prove intestacy, in case of a descent, it is usual in practice to 
require the production of letters of administration to the deceased ancestor, 
although such evidence is not conclusive, see Chap. XIV. Sometimes the 
production of a will may lead to the conclusion that there was an intestacy, 
as such a will may be inoperative, or it may not comprise all the property 
of the testator. 

In deducing a title by descent, it is important to consider whether property 
be subject to dower or curtesy. Qf course it is important to see that all 
former owners of the property have been natural born subjects, and that 
r*24 Al ^^^^^ '^ "^ reason to apprehend any forfeiture or escheat, upon the 
L -^ ground of conviction for felony or treason. 

Persons attainted of treason or felony, and aliens, were, until lately, inca* 
pable of holding or of transmitting real property, they might however, and 
still may, take such property ; but they take for the benefit of the crown, 
and it vests in the crown upon office found. Co. Litt. 8 a ; Dyer, 283 b, 
pi. 31. As to forfeiture of copyholds for conviction, see The King v. Wil- 
les, 8 B. db Aid. 510 ; Doe d. Griffith v. Pritchard, 5 B. & Adol. 765. But 
by the act 11 & 12 Will. 3, c. 6, and 25 Geo. 2, c. 40 (and see Colling- 
wood V. Ptice, I Vent. 413), natural bom subjects may derive a title by 
descent through their parents, though aliens. And by the late act, 3 db 4 
Will. 4, c. 106, a peraon who has been attainted, and who has died before 
a descent has taken place, shall not prevent the descent being traced through 
such penon, in like manner, as if he had not been attainted. 

The son of a natural born subject of Great Britain is himself by law, 
wherever he may be bom, a natural bom subject, and entitled to all privi- 
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leges- as such, provided he be not attainted or liable to the penalties of high 
treason, or in the service of any state in enmity with Great Britain, and he 
may transmit his rights to his children. 

Bat daaghters bom abroad of a father who is a natuml born subject, 
ahhough they may themselves inherit as nataral born subjects, cannot trans- 
mit the rights of nataral born subjects, nor the right of succession to pro- 
perty in Great Britain to their children. Children born in India and other 
Briiisb possessions are regarded in every respect as natuHeil born subjects, 
and in no respect as aliens ; and by several statutes, foreigners serving in 
our navy or in our army, in the American colonies, or in the whale fish- 
eries, for certain periods, are declared entitled to the rights of natu- p«oi7-i 
*ral born subjects. L -^ 

British subjects in America, who resided there before the time of the 
recognition of American independence in 1783, and who did nOvact showing 
their disinclination to continue as American subjects^ are to be deemed aliens. 
Doe V. Acklam, 2 B. & C. 779. But if on the contrary they withdrew at 
that time from America, or did any act to prove their attachment to the 
mother country, ihey and their children retain their rights as natural born 
subjects; Doe v. Mulcaster, 5 B. & C. 771 : and see on this subject the 
statute 7 Anne, c. 5 ; 4 Geo. 2, c. 21 ; and 13 Qeo. 3, c. 21. In abstracts 
of title, although it would be endless to inquire whether every prior owner 
was a natural born subject, yet a peculiarly foreign name will often attract 
the attention of the conveyancer, and induce an inquiry, which should be 
satisfied by the certificate or affidavit, or since the Abolition of Oaths Act, 
by the declaration of a relative, that the individual in question was a natural 
born subject. The difficulties connected with this general subject, viz. the 
proof of facts which may be required, where a presumption may be fairly 
made that every thing is correctly stated^ and nothing suspicious appears, 
are greater than is usually supposed, and they resolve themselves into this 
question, namely, to what extent the presumption that all things which have 
been done are rightly done shall be carried. Thus, whether it shall be pre- 
sumed or not that an individual who has joined with his farther in a reco- 
very to bar an estate under a settlement, is of proper age, is a vexata quti" 
iio with many other like cases. The vendor is often called upon to prove 
that the son is of age, and the answer given is, you, the purchaser, must 
show any reason for presuming that the son was improperly joined f-«A|o-i 
*at the time in these transactions. In the cases we have alluded to, ^ -^ 
such as that of a person being considered a natural born subject or not, or 
a son being of full age or not, and the like, it is fair to contend, that, in the 
absence of anything to create suspicion to the contrary, the presumption 
should be in favour of and not against the title ; not in derogation of acts 
apparently rightly done ; bat that even small incidents against them should 
change this presumption, and throw the obligation of substantiating the 
facts, about which any doubt may arise, upon the vendor, or the party rest- 
ing his claims upon them. If presumptions such as these were not made, 
we might be carried in every case into an inquiry, whether an individual 
were of full age or a natural born subject, and whether he were of sound 
mind, or the like ; inquiries that would lead to endless trouble and confu- 
sion. 

Infidelsi Jews and others, denying the doctrine of Christianity^ were for- 
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merly disabled from suing in our courts or holding lands here, being regar* 
ded in the light of alien enemies ; but as was resolved in the ease of Wells 
y. Williams, 1 Ld. Raym. 282, <• the world has been taught more humanity,'* 
the increased liberality of the times has changed the. law in this respect, and 
the courts of this kingdom would no longer countenance so unreasonable a 
doctrine. Athough there may not be any judicial decision, the opinion of 
almost all great lawyers is united on this point. See the opinions of Sir 
Robert Raymond, Serjeant Cheshyre, Mr. Pigot, Serjeant Whilaker and 
many others, collected in a tract by Mr. Webbe, published in 1753 (about 
the time of the Jew Bill), that Jews, natives of England, have the same 
rights as other natuml bom subjects in regard to real property. One of the 
r*2l01 ^^^ proofs that can be adduced, that Jews are capable of purchasing 
L -J *and holding real property, is, that a late Iiord Chief Justice of the 
King's Bench (Lord EUenborough) himself purchased an estate from a Jew 
and such purchases since have not been unfrequent. The doctrine, that 
Turks and infidels are perpehn tntmta, is repudiated by Chief Justice 
Willes, in Omichund v. ^rker, Willes Rep. 540; and see the subject 
much discussed in the matter of the Bedford Charity, ^ Swanst« 508. 

In tracing a descent in copyholds, one of the first points to be ascertained 
is, what is the customary descent, as there is no uniformity of custom. 
Some descents are according to the common law, some according to the 
descent in borough-English, and some according to the rule of descent in 
gavelkind, and in other cases difilerent from all these. 

A trust estate in copyholds will devolve according to the customary 
descent at law, although the proof of the customary descent in the manor 
applies to tenants dying $eUed of lands. Trash v. Wood, 4 M. d; CI 
328. 

In regard to the descent of lands of borough'-English tenure, it is important 
to ascertain whether the special rule obtains among collaterals as well as 
lineally, since there is a dififereoce in this respect in dififereot manors; for 
instance, the youngest son may be heir to the father, but the eldest brother 
may be heir to the brother. In some places too, there is a custom that the 
eldest daughter shall inherit, although the eldest sister would not inherit. 
Doubts are also entertained whether in gavelkind lands the particular 
descent shall obtain beyond brothers and their issue, or whether it shall 
extend to all the inheritance; Robinson on Gravelkind, 115. Where the 
custom was that there being no widow, child or brother, of a tenant dying 
seised, the youngest sister should inherit, it was held that the issue of a 
deceased brother should not be excluded by a sister, there being no express 
1*^2201 ^"^^°^ ^^ *iheLi extent proved ; Locke v. Colman, 1 M. & C. 428 ; 
I- ^ for where the custom of a manor is silent, the court will presume 
the descent to be according to the course at common law ; Denn v. Spray, 
1 T. R. 466: and see many cases of customary descent remarked upon by 
Lord Cottenham in the above case of Locke v. Colman. By what evidence 
customs are to be proved, see Chap. XIV. 

Attention is also necessary in determining the descent as to the nature of 
the property which is the subject of investigation ; for some species of pro^ 
perty partaking of the nature or issuing out of gavelkind or borough-English 
lands may descend according to the rule at the common law. This is the 
case as we have before said in regard to tithes impropriate, because as to 
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tithes there cannot have existed any immemorial customary descetit, tithes 
not having been in lay hands prior to the time of the dissolution' of monas- 
leries»^Robinson on Gavelkind, 108. 



♦CHAPTER XII. [;*221] 

MISCBLIANBOUS SVZDENCK IfOT BEFORE ADVESTBD TO. 



Thbbe are still many miscellaneous points, which it is impossible to class 
under one general head, but which are continually occurrinjQr upon titles, and 
in regard to which particular evidence is required to be adduced. 

Thus in cases wh»re the land tax has been redeemed upon an estate 
which is sold, the usual certificate of redemption Ought to be produced ; or 
iff as frequently happens, the estate purchased be only part of the lands 
comjprised in the original certificate, the purchaser should see the original, 
and require to be. furnished with an attested or official extract so jar as 
relates to the land in question, from the books of the land tax commissioners 
kept at Somerset House, to go along with his title. > 

Under the statute of 42 Geo. III., C, 116, sect. 123, persons in remainder 
or having a future interest in landed property, are allowed to redeem the 
land tax on the estate, and the price paid is to be a charge on the property 
in favour of such persons redeeming; and under sections 151 to 164, where 
the land-tax has not been redeemed by any owner of the land, the commis* 
sioners are authorized to contract with and sell the same to other persons, 
who are declared to be entitled to the same as a fee farm rent ; and the 
purchasers thereof are to. have the same powers for the recovery thereof, as 
landlords have for the recovery of rents reserved on lease, and that prior to 
any other incumbrance on the property. These interests once purchased 
*may be sold and assigned either as a charge upon the property, pMooi 
or as fee farm rents, or a^ perpetual rent charges, the title to them L •> 
being founded on the original certificates granted by the commissioners. 
The charge thus created may, upon the purchaser becoming entitled abso* 
lutely to the property charged, merge in the estate upon slight evidence of 
his intention that such should be the case, but in the absence of any such 
evidence of intention, the charge will be continued as part of the purchaser's 
personal estate, and will in case of his decease be deemed personal estate, 
and devolve to a difierent class of individuals from those who take the free- 
hold. See Trevor v. Trevor, 2 M. & K. 675. 

Also where other money charges subsist upon the inheritance, and any 
party having a partial interest in the property is desirous of discharging 
them, it is often a question (particularly between tenants for life, tenants in 
tail, and the tenant in remainder) who ehall have the benefit of this dis- 
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charge. It iw asually in the power of the tenant for life, or tenant in tail, 
or of any party paying off the incnmhrance, to take an assignment of it to 
a trastee either for himself or others, and this he ought to do if he wishes 
to baTo the benefit of it independently of the estate, or he may by a simple 
declaration evidence his intention, that the money adranced by him is 
intended to form part of his personal estate, and is not intended to be merged 
in the property charged with it. In the absence of any sach declared inten- 
tion, it is the common practice, if the party paying off the charge be 
tenant for life, to allow him, or his personal representatives after his death, 
to have credit for the amount of the charge, and in such case during his 
life no interest shall be considered as payable in respect of the advance so 
.^ ^ made by him. And this of 'course works no injury to the tenant 
^ -'for life, who is bound to keep down the interest of any charge on an 
estate of which he is tenant for life ; and who, in the case contemplated, 
will, after having relieved the estate for the time of the charge, take the 
rents to himself in full. But if tenant in tail, or tenant in fee simple pays 
off a charge, that payment is primd facte presumed to be made in favour of 
the estate, and not for the immediate personal benefit of such tenant in tail 
or in fee ; but it may be otherwise ; and if any intention appears to the con* 
trary, either from his own declared wish or is to be inferred from other 
etrcumstances, no such presumption can be made. See upon this subject. 
Smith V. Frederick, 1 Russ. 195 ; and the cases referred to in the notes 
there. See also Wyndham v. Earl of Egremont, AmbL 763 ; and Drink- 
water V. Gombe, 2 S. db St. 340. A purchaser of the estate or of the charge 
should however be cautious how he adopts soch a presumption too hastily ; 
for this presumption of intention may be easily rebutted. In the case of the 
Countess of Shrewsbury v. Earl of Shrewsbury, 3 Bro. C. C. 120 ; 1 Ves. 
jun. 227; and Ware v. Polhill, 11 Yes. 257; Redington v. Redington, 1 
Ball db Bea. 131 ; it was held that if tetiant in tail with power of suf- 
fering a recovery (who was always considered in equity as tenant for life) 
paid off a charge, this dealing did not raise the presumption which results 
from payment by a tenant of the inheritance. 

Where a charge had been paid off under a mistake by one who thought 
that he was tenant in fee of the estate charged, when in fact he Was but 
tenant in tail, Lord Eldon held that the charge should be deemed as still 
subsisting, and the term by which it had originally been secured as not 
surrendered or extinguished ; Earl of Buckinghamshire v. Hobart, 3 Swanst. 
r*2!Ml ^^' ^^ cases of uncertainty, 'whether the sums discharged were 
I- -'or were not intended to be an exoneration of the estate, it seems 
that parol evidence may be admitted to show the intention of the party 
paying off the charge ; Astley V. Nullis, 1 Sim. 298. In a late case it was 
decided that it does not conclusively follow, because a charge is assigned to 
a trustee for the owner of the property, who paid it off, that therefore it is 
not intended to be merged ; Hood v. Phillips, 3 Bea v. 513. An exception 
to the above rule exists where creditors are interested, and will be benefited 
by the fund being applied as part of the personal estate of the debtor, and 
likewise until lately where an infant entitled to both the land and the charge 
has died under age bequeathing the charge ; 1 Saund. on Uses, 242. But 
now of course, since the 1 Vict. c. 26, there can be no bequest of the charge 
by an infant. 
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When it becomes necessary to make out a title to portions, debts, lega* 
cies, or other charges upon real property, it is often important to attend to 
the personal or indi^idaal rights of the parties interested in the money, and 
whether the right has accrued by marriage, parchase, or by representation. 
Interest out of freehold lands, if the interest be the right of property of a 
married woman, whether immediate or in reversion, vested or contiogent, 
might formerly be transferred by husband and wife by fine, or paight be 
released by the husband and wife to the owner of the land by deed 
without fine ; and such interests may now, since the 3 db 4 Will. 4, c. 74, 
be transferred by them by deed under that act. If the interest be a chose 
in action of the wife, charged on estates less than freehold, the husband and 
wife may together assign it ; at least there appear to be good reasons for 
the wife being joined in such a case. May t. Roper, 4 Sim. 360. If the 
interest be an independent interest, not charged at all, the husband- alone 
*may by deed assign it, if the right be immediate and not reversion- p^nogn 
ary, and if reduced into possession. But if the interest be a chose ^ -^ 
in action, whether immediate or reversionary, if it be not during the cover- 
ture reduced into possession by the husband, no means appear to exist of 
transferring such an interest, so as to bind the wife surviving. Hornsby v. 
Lee, 2 Mad. 16 ; Purdew v; Jackson, 1 Russ. 1 ; Honner v« Morton, 3 
Russ. 65; Pierce v. Thorneloy, 2 Sim. 167 ; Ripley v. Woods, 2 Sim. 
165 ; SiifTe y. Everitt, 1 M. <& G. 87 ; Hutchings v. Smith, 9 Sim. 137. 
Whether if it become reducible, and be not in fact reduced by the husband 
during the coverture, it seems doubtful -after an assignment made, how far 
the wife surviving will be bound. The decisions of Bush v. Dal way, 1 
Yes. sen. p. 19, and of Honner r» Morton, 3 Russ. 65, seems to counte- 
nance the doctrine that she will not be bound ; but a late decision of Elwin 
▼•Williams (1843) tends to establish a contrary doctrine. In that case it 
was held by Yice-Uhancellor Shadwetl, that where a chose in action of the 
wife is covenanted to be assigned by the husband, though for valuable con- 
sideration, and it is contingent or reversionary at the time of the covenant 
made, but afterwards becomes capable of reduction into possession by the 
husband, but never is in fact reduced, the covenantee shall not be entitled 
to the choso in action as against the wife surviving. 

But it is difiensnt if the interest be a reversionary interest of the wife in 
a term for years, and it is of no moment whether such an interest be a con- 
tingent reversionary interest or not, or whether it be a trust estate or not, in 
the wife. The husband may assign such interests, and the assignment 
will be good against the wife surviving. Donne v. Hart, 2 Russ. A> Myl« 
360 ; see also Doe ▼. Stewart, 1 Adol. db Ellis, 300. 

*If it be matter of doubt whether a particular property be the p^ooa-i 
separate estate of the wife or not, and she disposes of it as if it were t. J 
separate estate, and her husband disclaims all interest in the property, he 
thereby gives efiect to the disposition made by his wife. Rycroft v. Christy, 
3 Beav. 238: 

A fund or chai^ upon real estate given or settled in favour of an alien 
cannot it seems, if it amount to an iateiest in the land, be the subject of a 
sale, for it has been decided that an alien cannot take the benefit of moneys 
so charged on or to be derived from lands directed to be sold, although he 
may take moneys constituting pure personal estate. Fourdrin v. Qowdey, 
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8 Myl. A K. 888. Bat it is otherwise it an absolate conyetsion of (he 
property is to take place, and thea from out of the money the alien is to 
receive a share, this not amounting to an interest in the land. Du Hoar- 
melin v. Sheldon, 4 M. 6b C. 525. It has however been decided' that a 
term for years of the wife shall not vest in her hasband if an alien for the 
benefit of the crown. Theobalds y. DafiToy, Mod. 102. It maytherefore 
be considered uncertain hew far an alien could take the benefit of a charge 
upon land, to which his wife might be entitled after marriage. 

As to the notice which ought to be given upon every aesignment of a 
chose in action, see Chap. XX. 

Perhaps while discussing the subject of the respective interests of hus- 
band and wife, allusion may be made to a part of this law which has lat- 
terly undergone some. revision and alteration. It has long been the practice 
in marriage settlements to limit property to the sepamte use of the intended 
wife, and to declare that such estate of the wife was to be enjoyed without 
any power by her of anticipating the accruing income. This was first sug- 
gested or approved of by Lord Thurlow, in Miss Watson's case, see 
(^2271 *^^^^^ ^' White, 11 Yes. 221 ; also Jones v. Harris, 9 Yes. 480. 
^ •> Subsequently it became the practice of conveyancers to introduce 
such limitations in favour of females into wills and other deeds, although 
not made in contemplation of marriage ; and considerable doubts have been 
entertained by different judges how far this practice was sustainable. See 
Woodmeston v. Walker, 2 Rass. db Mylae, 197 ; Jones v. Salter, 2 Russ. 
db Mylne, 200 ; Newton v. Reid, 4 Sim. 141 ; Brown v. Pocock, 5 Sim. 
603; and S. C. 2 Russ. & Mylne, 210; overruling the former decision 
in that case in 2 Mylne & K. 189. See also Massey v. Parker, 
2 M. & K. 174; Knight v. Knight, 6 Sim. 121 ; Benson v. Benson, 6 
Sim. 120. Where the restriction of not anticipating is followed by a gift 
over, it has always been held that a clause so worded will be binding in the 
case of a male as also in the case of a female, and this too whether the limi- 
tation is made in contemplation of marriage, or generally as in other cases. 
But formerly, according to the above decisions, a limitation to the separate 
use of a/eme ao/e, not in contemplation of marriage, was simply void. In 
Stifle V. Everitt, 1 Mylne db Craig, 37, the question was, whether an 
annuity or life interest in moneys bequeathed to a/eme $ole for her separate 
use, without power of anticipation, could be aliened by herself and the hus- 
band with whom she subsequently intermarried ; and it was held that the 
husband had not the power to afiect the life interest of his wife, as that 
interest might be reversionary in case she survived hrm. This decision ia 
at variance with that of Massey v. Parker and others, which decided that 
property could not be given to a feme Bole^ not contemplating marriage, so 
as to become a separate estate upon her marrying, which later decisions are 
now no longer regarded as kw. 

r«228l '^^^ questions involved in the above cases have all been *lately 
I- -^ decided by the judgment given in TuUett v. Armstrong, and Scar- 
borough V. Borman, 4 M. & G. 377, and 1 Beav. 1 ; and it is now deter- 
mined that property settled to tha separate use of a woman unmarried, 
though not contemplating marriage when the settlement or gift is made, will, 
if not aliened by her while discovert, be enjoyed by her as separate estate 
during either a first or any subsequent marriage ; and provided there be a 
prohibition against anticipation, such property cannot be aliened during 
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coTertare ; but e?en with such a prohibition th& property is not protected 
from alienation, either before or after coverture, that is to say, at any time 
while the woman is discovert. The decision is in accordance with the 
cases of Anderson v. Anderson, 2 M. & K. 427 ; and Simson v. Jones, 2 
R. & M. 365 ; and it b considered to have settled the law on this subject. 
This it may be added has always been the law or practice most approved 
and acted upon by conveyancers in numberless cases, and a contrary deci- 
sion would have seriously afiected many of the older settlements and 
arrangements* 

It has lately been decided by the Vice-chancellor of £ngla<kd, in Brown 
V. Bamford, H Sim. 127, that a form hitherto most frequently adopted by 
conveyancers to protect the interests of a /erne covert^ when it is intended 
that she shall not deprive herself by alienation of her separate property, is 
not safScJently precise. Funds, were limited in the case referred to, upon 
trust that the trustees should pay the interest, dbc^ iu such manner as £. B., 
a married woman, should by any writing, but not by way of charge or anti- 
cipation, direct, and in default of such direction, into her hands, for her sole 
and separate use, independent of her husband, and for which her receipts 
should be a discharge ; V. C. Shadwell said, that this was net sulHcient 
unless the clause as to receipts expressed that her ^receipts and no r-Modi 
other receipts should be sufficient discharges. Whether the pro- ■- -' 
fession will acquiesce in this decision remains to be seen. . Conveyancers 
will no doubt in common caution add those few words to their forms, but it 
can scarcely be said that this single decision will impugn titles (and that to 
a great amount in number) upon such a matter of form. 

Formerly it was thought that a wife*s consent in Court might be of some 
avail to bind her property or choses in action, particularly her reversionary 
interest, but the law on this point seems to be altered. Pickard v. Roberts, 
3 Mad. 384. The examination of a married woman in Court seems now to 
be confined to one or two cases :-* 

1. She may« by such an examination, consent to her husband, or any 
other person on her behalf, receiving her estate, and thereby waive any 
right to a settlement out of her property which is not settled to her separate 
use, and this even though she be an infant. Gillim v. Qillim, 7 Sim. 236. 

2. She may, by such her consent, elect to take money instead of land, 
where money is given to be laid out in land for her, and if the land when 
purchased is to be settled upon her in tail, her consent is uiken upon petition 
under the 89 & 40 Greo. 3, c. 56. 

If any interest which is the subject of sale is of a contingent or uncertain 
character, and has accrued by will to the vendor in any case prior to 1 & 
2 Vict. c. 26, it must be seen that it was capable of being the subject of 
devise or bequest, and thai it was not a mere possibility — such, for instance, 
as the right of an expectant heir, or a mere right of action, or an interest 
contingent upon the question of survivorship, or from the party to take 
being unascertained, or the like. This last case may be considered as 
coming within the old rule of law, that a bare possibility *cannot r-nn^^rfi 
be assigned or devised (that is to say,) where the interest is to arise L -* 
or is contingent upon the circumstance of survivorship ; or where the un- 
certainty of one or more persons being alive at a future period enters into 
and forms part of the contingency upon which the future right or interest is 
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to accrae. An interett depending upon sach a circumMance was not for* 
meriy transmissible, and therefore could not be derised or bequeathed, nor 
could it be assigned, see Doe v. Tomlinson, 3 M. db S. 165 ; but-like many 
other legal interests, it might be bound by estoppel at law, or as a chose in 
action by valuable consideration in equity* See as to a voluntary assign- 
ment of a possibility or expectant interest, Meek v. Kettiewell, 1 Hare, 
464. 

It was always a general rule, that whatever might be assigned might be 
devised, but the converse of this proposition was not always^ true. But now 
by the 1 Vict. c. 36, s. 3, it is declared, that it shall be lawful for every 
person to devise, bequeath, or dispose of by his will, executed in manner 
therein mentioned, all real estate and all personal estate which he shall be 
entitled to either at law or in equity at the time of his death, and which, if 
not so devised » bequeathed, or disposed of, would devolve upon the heir at 
law, or customary heir of him, or {It he became entitled by descent) of his 
ancestor, or upon Jits executor or administrator, and that the power thereby 
given shall extend to real estate as therein is mentioned (including customary 
or copyhold lands,) and to estates pur autre vie ; and also to all contingent, 
executory. Or other future interests in any real or personal estate, whether 
the testator may or may not be ascertained, as the person or one of the per- 
sons in whom the same respectively may become vested, and whether he 
r*2^l1 ^^^ ^ entitled thereto under the instrument by which the *same 
L '' respectively wero created, or under any disposition thereof by deed 
or will ; and also to all rights of entry for condition broken, and other rights 
of entry, and also to such of the same estates, interests, and rights respec- 
tively, and other real and personal estate as the testator may be entitled to 
at the time of his decease, notwithstanding that he may become entitled to 
the same subsequently to the execution of his will. 

There are other cases of possibilities not capable of being transferred. 
Thus a mere right of entry or of action cannot be assigned. Good right v. 
Forrester, 8 East, 552 ; 1 Taunt. 578 ; and where there is a devise of a 
term of years to one for life, with remainder over to another absolutely, as 
the life estate may endure longer than the term, the remainder is regarded 
as a possibility which cannot be assigned. But these interests may be 
bound at law, or bound or limited by way of trust in equity ; and are 
capable of being released to a party in possession, as are most other rights, 
estates, and interests, if the release be made to the terre-tenant ; Lampet's 
case, 10 Co. 47 ; and the latter interest might heretofore, as it may now, be 
devised or bequeathed. The assignment of a chose in action, or of chattels 
personal, may be by parol. Heath v. Hall, 4 Taunt. 326. 

In the event of the title to personalty being founded on right of represen- 
tation, proof of the relationship of the parties must be made out in 
the usual way by certificates or other evidence of birth or baptism, mar- 
riage, death or burial. And it must be seen that there is a proper legal 
hand, not only for the purpose of distributing the property, but for the 
purpose of receiving it, and of giving legal discharges through execu- 
tors, or by administmtions properly taken out. Thus where a fund is dis- 
tributable among the next of kin of a deceased party, those living at 
r*2^2l *hi8 death are entitled propria jure. Distribution is to be made 
1- -I by the intestate's administrator, but should any of the next of kin 
die before division is made, administration or probate of their respective 
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wilb mast be taken out to authorize otheis claiming through or under 
those 80 dying, to receive tb<>ir shares. And where a fund is bequeathed 
to a class of persons, such as the personal representatives of A., or the heirs 
or legal representatives of A., or the issue or children of A., questions some* 
times arise not only its to wha are strictly the objects of the gift, but who 
shall receive and who shall distribute the fund. Where the objects are 
exactly defined as the children of A., it seems to amount to a deaignatio 
persona^ which entitles them at once to receive the legacy or share direct 
from the first executor or administrator of the deceased ; but in the othercases 
mentioned aboye, where a general class is to. partake of the fund, it seems 
requisite, that if there be no executor, administration should be taken out to 
the party whose relations are so entitled as a class, and the money paid to 
such legal representativcy who becomes bound to administer it among the 
proper objects. 

There has been much difficulty in deciding upon the legal meaning of 
the words personal representatives and legal representatives, under wills. 
See Evans v. Charles, 1 Anstr. 128 ; Bridge v. Abbott, 3 B. C. G. 224 ; 
Yaux V. Henderson, 1 J. & W. 388. Likewise, who shall take under the 
words «« next of kin," where there are persons standing in difi&ient degrees 
of relationship to the intestate, such as brothers, and the children of brothen 
previously deceased. 

Cluestions of this kind involve a doubt whether the Statute of Distribu- 
tions is to be taken as the guide defining the objects intended, or whether 
the nearest relations, such as brothers, in the case above adverted to, are 
*to take in exclusion of the children of the deceased brothers to pKooo^ 
whom the statute would have given a share. See Phillips v. Garth« I- -^ 
3 Bro. C. C. 64 ; Elmsley v. Young, 2 Myine & Keen, 82. 

With reference to leasehold titles, and also with reference to money 
charged upon real estates, many titles are insufficiently deduced, owing to 
probates of wills and letters of admioistnuion not having been granted kt 
all ; or from having been granted to the wrong^ parties^or by wrong eccle* 
siastical jurisdiction, or from the devolution of the legal representation 
having been mistaken or defectively made out. In general more reliance 
is placed, as we have before said, upon a prerogative grant than upon a 
consistory probate, or letters of administration from a Consistory Court ; 
prerogative grants being valid until yacated or avoided by decree of the 
court, up to which time it seems they may be safely acted upon ; but this 
rule does not extend to grants by Consistory Courts, Lyons v. Barrows, 2 
Bing. N. C. 486 ; Com. Dig. Admon, B. 2. — ^These latter, if improperly 
granted, are void ab initio. In suits, if an objection is intended to be taken 
to the jurisdiction of the court, out of which the probate has issued, this 
point should be specially pleaded in the earlier stages of the cause. Until 
probate, the acts of executors have not been confirmed by the proper autho- 
rity, and the courts will not take notice of a will as to personal property 
until it be proved in the proper ecclesiastical court. Still it is always con- 
sidered that executors, or one of several executors, may do many acts even 
prior to probate granted, if the will be afterwards proved. They may 
assign a term of the. testator, 1 Wms. on Executors, 213 ; Wankfoid ▼• 
Wankford, 1 Salk. 301 ; and the assignment will be good even though the 
•zecatoi assigning die, and the will is subsequently proved by another 
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' ^^ .-, *BTazier ▼• Hadson, 8 Sim. 67. Gkncmlly one executor only may 
I- -^ assigii a terro^ or do any act pursuant to the will, or incidental to bis 
office, although several executors are nominated and are acting. Jacomb v, 
Harword, 2 Yes. 207. And the same rule seems to apply to the power of 
one of several executors before probate. But an administrator derives his 
authority from the court, and therefore cannot do any act until administra- 
tion is granted. And in regard to acts to be done by executors, it will make 
no difference that in a deed executed by one of several executors, the names 
of the other executors appear as parties who were intended to execute the 
deed, but who did not. Simpson v. Gutteridge, 1 Mad. 609. 

It is well known that an executor of an executor is to be regarded as the 
executor of the first testator; but that an administration is not transmissible 
in the same way, nor in fact in any manner. If there be no executor of the 
first testator, or if the executors renounce probate, representation must be 
made by letters of administration ; and when the administrator dies, if any 
further representation is requisite, a new administration to the same testator, 
or intestate, must be granted to some other person, usually termed an admi- 
nistrator de bonis non^ If a part only of the testator's or intestate's estate is 
required to be dealt with, an administration limited to that part may be 
granted, and it is made out to such as the ecclesiastical court may deem 
entitled to a grant. Parties applying for such limited grants are usually 
persons interested in a term of yean required to be assigned for protecting 
a purchaser and the like. 

That an executor of an executor may be said legally to represent the 
first testator, several facts must be proved. It must appear that he was the 
sole or surviving executor of the first testator, and that he proved the will. 
r«2^^1 *If there be another executor of the first testator besides the acting 
I- -' executor, and such other survived the acting executor, although such 
mher executor never proved, the right to the executorship survives to him, 
and if he be still living when representation is required to be had to the 
^rst testator, he is required to renounce probate after his co-executor's death. 
Toller's Executors and Administratore, 60; Brad. Pract. Points, 81 ; and 
this, although he may have renounced formally during the acting executor's 
lifetime. If such surviving executor then refuse to prove the will, or dis- 
qualify himself by renunciation from transmitting the representation, or die 
without having done any act, administration to the first testator is to be 
taken out by a third peraon, in order to make out a legal representation. 
Upon this point the devolution in many titles is imperfect, the executor of 
the acting executor being regarded as the legal representative, while 
another executor, who has not acted, has survived the acting executor. 
Com. Dig. tit. Admon. ; House v. Lord Petre, 1 Salk. 311. Administration 
to the first testator must likewise be taken out when the sole or surviving 
executor dies intestate. 

To entitle the executor of an executor to interfere in the first testator's 
ostate, it is not necessary that a prerogative probate to the first executor 
should be taken out, although the first testator's will under which the first 
executor acted was proved in the Prerogative Court, Fowler v. Richards, 5 
Russ. 39. But see contja Jernegan v. Baxter, 6 Sim. 568 ; and 3 Haggard, 
196, In the goods of Powell ; and see 1 Williams's Executors, 231. And 
whether an executor of an executor can, upon taking probate to such first 
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executor's estate, renounce the office of executorship to other testators* 
estates which were legally rested in such first executor, so as not to be the 
representative of more than the private estate of such first executor, seems 
*doubtful, although some of the books have asserted that he may* r*o^(n 
The learned judge of the Consistory Court, (Dr. Lushington^ in an L J 
opinion formerly given by him on this point, says, it certainly canqot be 
done save by the direction of the judge, see Hayton v. Wolf, reported in 
Noy, 30; Cross, 614 ; Palmer, 153 ; Hutton, 30 ; 2 Roll Rep. 229 ; Cro. 
Jas. 614 ; but this, if the law, is not the law usually administered by courts 
of equity, nor does it seem reasonable that it should depend upon the judge's 
discretion. 

It is well known that throughout England and Wales there are many 
places having particular jurisdiction in the proving of wills and in other 
matters, such as different cities and towns, n^anors and other. districts, called 
Peculiars, which are either spiritual, or lay, or royal peculiars. See 4th 
Rep. of Real Property Commissioners. The term Peculiar, as applied to 
a particular district having ecclesiastical jurisdiction, ex vi terminU sup- 
poses an exemption from ordinary jurisdiction. Parham v. Templar, 3 
Phi 11. 223. The jurisdiction of a peculiar within a diocese resembles that 
of a bishop within the jurisdiction of the archbishop. And with regard to 
the jurisdiction of the archbishop, the peculiar stands nearly on the same 
footing as if it were a diocese, (that is to say,) if there are bond notMlia 
within one of such jurisdictions only, being either a diocese or a peculiar, 
each particular jurisdiction claims its separate right, and the archbishop 
cannot claim jurisdiction paramount; but if there are goods in both a cjiocese 
and a peculiar, a metropolitan administration, and not a diocesan grant, is 
the proper authority to be acted upon, just as it is where bonA notabilia 
are found in two dioceses. Of course, where the deceased has property in 
tioth provinces, two grants, either of probate or of administration, are neces- 
sary, one relating to each estate ; but *the probate in one province p«oQ7n 
or diocese may be a consistory probate, and in the other a prerogative L -^ 
grant. It is rarely safe; in cases where a satisfied term is to be assigned, to 
rely upon a consistory grant, unless all the property or interest of the de- 
ceased party is known. 

As doubts often occur who are to be considered the proper parties to act 
as trustees to sell or to convey trust estates, or to act under powers, it may 
be useful to insert a very few- observations upon the law relative to this sub- 
ject, and the evidence usually required itf connection with it. 

1. The power of devising trust estates exercised by a surviving trustee 
is generally incidental to all trust property held in fee. But the power of 
appointing new trustees is not as a matter of course vested in any one, and 
can only be eflfected by bill in equity, except in cases where there is a power 
for that purpose contained in the deed or will creating the trust, or in cases 
coming within the provisions of the several statutes, namely the 6 Geo. 4, 
c. 74 ; 1 1 Geo. 4, and 1 Will. 4, c. 60 ; 4 & 5 Will. 4, c. 23 ; 1 & 2 Vict. 
c. 69. 

2. It has previously been stated that an estate conveyed or devised to 
trustees, and the survivors or survivor of them, and the heirs of such 
survivor, may be conveyed by them or by 'the survivors without fine, 
or by a deed equivalent to it, whatever may have been formerly the 
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doubts upon this head; see ante, page 201. Aod an estate vested in 
trustees, their heirs and assigns, may be conveyed by them, or by the 
assignee of them, or the assignee of the survivor of them, or by the heir 
of the assignee, or by the aserfgnee of the heir ; or where trust estates have 
been devised by a surviving trustee, by the heir or assignee of the devisee, 
or devisee of the heir or assignee of the survivor of such trustees, unless 
r«^^ft1 *from the nature of the trust or of the power, (if it be a power), 
L -^ there is something of a personal confidence indicated. Cole v. 
Wade, 16 Yes. 27. See Co. LitL 384, b. and Vin Abr. tit. Assignee, D.; 
also 2 Co. Litt. by Thomas, 57, note 84. 

But a trust for sale vested in A. and his heirs, it has been decided cao* 
Dot be well executed by an assignee of A., although the power of giving 
receipts was vested in A., his heirs, executors, administrators, and assigns, 
Bradford v. Belfield, 2 Sim. 264, and see the cases there cited* 

In Townsend v. Wilson, 1 B. db Aid. 608, a power of sale given to three 
and their heirs, was decided by the judges of the King's Bench not to be 
well executed by two, after the death of one trustee, although the trustees 
for the time being were enabled to give receipts, and the deed expressly 
reserved a power of appointing new trustees. This case however, was not 
approved of by Lord Eldon in Hall v. Dewes, Jac. 189 ; and it ought to be 
noticed as being a case of a power, not of a trust for sale, which are noc 
governed by the same rules. Thus, for instance, in the common case of a 
devise upon trust to sell estates of a certain value, to make up a deficiency 
in any particular fund, the trustees would sell what they deemed sufficient 
as a matter of course, and the purchaser would not be answerable, although 
they sold a little more or a little less than required. Spalding v. Shaimer, 
1 Tern. 301. 

But although it is not requisite, where there is a trust to sell property to 
a cenain extent, to show that just sufficient in value and no more has been 
sold, because it is unreasonable that trustees should be bound down by such 
strict niceties ; yet it seems that where a power only is given to raise so 
r*2^0l much as the personal estate shall fall *short of, unless the personal 
^ -^ estate be deficient, the power will not arise, and a purchaser should 
therefore be furnished with evidence of such deficiency having happened 
as evideoce in support of the power, notwithstanding the common clause is 
inserted, that the trustees* receipts shall be discharges. Dike v. Ricks, Cro. 
Car. 335 ; see also 8 Sug. Vend, db P. 170 (10th edit.) 

Where this latter clause is omitted, but the estate is charged with debts 
not specified, and subject thereto, certain persons are entitled to the purchase 
money, a purchaser may safely pay his money after the time for selling the 
estate arrives, without seeing to the application of it, provided that he is not 
apprized or has no reason to conclude that all the debts have been paid ; the 
indefinite nature of the trust or charge for payment of debts authorising the 
payment to the trustees or parties empowered to sell. 

But in such cases it should be seen that the sale be not made by an im- 
proper party, or with an apparently fraudulent object, and that nothing has 
occurred to fix the purchaser with notice that the money is likely to be mis- 
applied, or with any breach of trust. 3 Sug. V. db P. 161. 

Upon this ground, of a testator's personal estate being primarily by law 
liable to the payment of debts, executors and administrators have always 
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the power to sell leasehold estate or other personalty, even although the 
same be speci6cally devised. 

The doctrine above alluded to was clearly laid down by Sir J. Leach, 
V. C. in the case of Waikins v. Cheek, 2 Sim. & St. 205. He there says, 
«* But if the nature of the transaction affords intrinsic evidence that the exe- 
cutor in the mortgage or sale is not acting in the execution of his duly, but 
18 committing a breach of trust, as where the consideration of the mortgage 
or sale is a personal debt *due from the executor to the mortgagee r»o ja-i 
or purchaser ; there such mortgagee or purchaser, being a party to 1- -^ 
the hreach of trust, does not hold ^he property discharged from the trusts, 
but equally subject to the payment of debts and legacies, as it would have 
been in the hands of the executor ; and see Eland v. Eland, 4 M. & C. 
426. The same principle is applicable to real estate. 

The purcHaser is also held to be secure where he has no notice of a 
breach of trust in cases of sales made by heirs or devisees of lands descended 
or devised, charged either by operation of law or by a will with the pay- 
ment of debts ; and under this head are included the lands of a trader, which, 
by the 3 Will, db M. c. 14, and 47 Greo. 3, (sees. 2,) c. 74, are liable to his 
specialty and simple contract debts. If the person selling is the party 
upon whom that duty is imposed, and the produce is to pass through his 
hands, and there be no notice of misapplication of moneys received, or other 
breach of trust committed, the estate is after sale no longer bound by 
the debts of the deceased, whether specifically devised to pay debts or 
descended. 

The 3 Will. & M. c. 14, makes the heir or devisee in such cases per- 
sonally liable for the specialty debts of the deceased, but does not charge or 
afiect the lands descended or devised in the hands of a purchaser ; and the 
47 Geo. 3, (sess. 2,^ c. 74, declares that where a trader dies seised of lands 
not charged with his debts, such estates shall be liable in the same manner 
to the claims of debtors, whether by specialty or simple contract, as they were 
before that act liable to at the suit of creditors by specialty. But the law 
prior to the 47 Geo. 3 did not allow the creditors to disturb the bond fide 
purchaser, and therefore, although the class of creditors to be relieved fuis 
extended by that act, the heir or devisee was only ^liable to them p^o^,-. 
for the amount of money or value received from the estate of the ^ J 
deceased trader. And accordingly where the son and devisee of a trader 
indebted, settled the devised freehold and leasehold property upon his mar** 
riage on his wife and children, the settlement was supported, and the son 
and devisee was only held personally liable for the testator's debts, the con- 
sideration of marriage having been held to be a good consideration. 

The Vice Chancellor says, T. T., the father, was a debtor by covenant, 
and was also a trader at the time of bis death, and by his will he devised 
to his eldest son in fee certain freehold tenements. Afier the testator's 
death, the son, on his marriage, settled those tenements together with others 
on his wife and children, and the question is whether in a suit to administer 
the real and personal assets of the testator, the tenements devised can, as 
against the wife and children of the son, be sold to satisfy the debts of the 
father. I am clearly of opinion they cannot. The common law and the 
statutes of 3 W. &> M. c. 14, and 47 Geo. 3, sess. 2, c. 74, do not charge 
the real assets descended or devised with the debts of the ancestori but make 

OcroBBRt 1847.— 10 
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the heir or devisee Jiable personally to answer for the valae of the assets ; 
Spackroan v. Tirabrell, 8 Sim. 260 ; and see Johnson r. Kennett, 6 Sim. 
384, which explains the principle, although that case was overruled, in 3 
M. & K. 624. 

In some cases a power of selling or mortgaging may arise by implication^ 
as incidental to a charge of debts created by will ; and it is generally con- 
sidered that a- power to sell includes the power to mortgage. What will 
amount to a charge of debts on real estate is discussed in Ciiflbrd v. Lewis, 
6 Madd. 33 ; Graves v. Graves, 8 Sim. 43 ; Ronalds v. Feltham, T. db 
Russ. 418 ; Douce v. Lady Torrington, 2 Mylne & Keen, 600 ; Withers v. 
-. Kennedy, 2 M. db K. 607 ; •Mirehouse v. Scaife, 2 Mylne & Craig, 
L J 695 : and as to the power of sale of real estate being impliedly 
vested in execuiora, see Dyer, 371 b. ; Shep. Touchst. p. 448 ; Bentham 
V. Wiltshire, 4 Madd. 44; Rttton v. Randall, 1 J. & W. 189; Tylden v. 
Hyde, 2 Sim. & St. 238 : and how far property is charged, where the 
devised is the party directed to pay the debts, see Dover v. Gregory, 10 
Sim. 393. The statute of 3 db 4 Will. 4, c. 104, which makes freehold 
and copyhold properly available for the payment of specialty and simple 
contract debts, has done away with many difficulties which formerly existed 
as to debts being charged or not charged on such properties. 

In mortgage transactions, doubts sometimes occur how far trustees are 
competent to give discharges for moneys which have been lent by them, 
when it is discovered by the mortgagor that the money, which is about to 
be repaid, is trust money, and when the trustees have no express power 
of giving receipts. If it be trust money which the parties are ex- 
pressly authon2ed to lend, primd facie a power is implied (if not ex- 
pressed,) that they shall likewise have the power of giving discharges for 
the same. If there be not this power, the better plan undoubtedly is, not 
to allow the mortgagor to be informed that the money is trust money ; and 
it is usual in such cases, when the money is lent, to recite in the deed that 
the money is advanced out of or upon a joint account of the lenders. But 
if there be not -this express power to lend, and notice of the trust has reached 
the mortgagor, ho cannot safely repay the mortgage money, unless there be 
grounds for assuming that the trustees were authorized or impliedly allowed 
to lend the money, or to deal with the fund in a very general manner. 

If time and circumspection are required for the due application of the 
moneys which are thus to be repaid, a mortgagor can scarcely be required 
,rt jo-i to see that the moneys *are properly applied ; but if the parties 
L -I beneficially entitled are siti juris, and able and willing to join, 
there is no doubt that it is safer and better to pay the money upon their 
concurrence in the receipt. 

If the circumstances of the trust involve other difficulties in the repay- 
ment of the money, it may sufficiently indemnify the party paying, if he 
follow the fund so far as to see that the trustees, ox those who receive it, 
invest it in some securities authorized by the trust, or upon securities usu- 
ally sanctioned by Courts of Equity, and at the same time execute a decla- 
ration that the fund is held for those specially entitled. Notice of this 
investment, where there are any parties known to be beneficially entitled, 
may also be given to them. The only other alternative in such cases, if 
this plan is not adopted, is for the mortgagor, or party desirous of paying 
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off the money, to apply by bill to the Court of Chancery for directions as to 
tbe application of. the fund. If however the party holding the money bor- 
rowed it with a knowledge of the trusts, the costs of such a suit would 
probably be charged upon him individually ; but if notice of the trusts 
reached him after the loan had been contracted, the party wrongfully lend- 
ing would in all probability be answerable for the <^osts incurred by both 
parties, or tbey might be decreed out of the fund, according to circum- 
stances. . 

It is well known, in some other cases where sales are directed to be made 
or moneys are to be raised by trustees, that even withoi^ the clause ena- 
bling them to give receipts for the purchase-money, such a power may be 
implied as incidental to their office ; for, instance, where the parties entitled 
are infants, or may be unborn ; where time and discretion are necessary* 
with reference to the disposition of the fund ; or where the trustees lor sale 
are directed to invest the produce in certain funds, or to deal *with r-«o44i 
the produce until another purchase be made; Doran v. Wiltshire, ^ J 
3 Swanst. 699 ; io all such cases the trustees are usually considered com- 
petent to give a valid discharge. In the last cited case the Lord Chancellor 
says,.^' It is true that when land is to be sold, and a particular debt is to be 
paid with it, the purchaser is bound to see to the application of the purchase- 
money. But in cases where the application is to a payment of debts gene- 
rally, or to a general laying out of the money, he knew of no case which 
says, or any reasoning in any case which goes the length of saying* that a 
purchaser is so bound; and therefore he conceived that the receipt of the 
trustees would be a good discharge in that ease." And some judges, among 
whom may be mentioned Lord Kenyon and Sir William Qrant, have been 
inclined to think, that in all cases a general power of sale almost necessarily 
implies a power of giving a discharge for the purchase-money ; Crewe v. 
Dicken, 4 Yes. jun. 99; and Balfour v. Welland, 16 Ves. 156; in which 
latter case Sir William Grant very justly remarks that ^ where the act is a 
breach of duty in the trustee, it is very fit that those who deal with him 
should be affected by the act tending to defeat the trust, of which they have 
notice ; but where the sale is made by the trustee in the performance of 
his duty, it seems extraordinary that he should not be able to do what one 
should think incidental to the right exercise of his power, that is, to give a 
valid discharge for the. purchase-money." 

Sometimes, where the parties beneficially entitled to the purchase-money 
are directly entitled, and are few in number, or where the debts or payments 
to be made out of it are specified, or have been discharged, and the trusts 
simple, the trustees are not themselves authorized to receive the money 
absolutely, but ought to pay it over, or see it paid into the hands of those 
entitled, who should join in giving the discharge. 

*But where a sale has been made by trustees who were not p^oiR-i 
authorized to give a discharge, either expressly or by implication, L J 
if an efifectual discharge cannot be obtained from the proper parties, such 
a transaction would form an objection to the title, if it has occurred within 
twenty years past, or even beyond that period, if any of the parties entitled to 
claim the purchase-moneys are not suijuris^ or have not been free from 
disability for ten years at least. 

A case of Hanson v. Beverley, connected with this subject, was decided 
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by th^ Master of the Rolls, 17lh March, 1832, where one of several trus- 
tees received some mortgage mooeys charged on the estate and misapplied 
them ; but although the Master of the Bolls thought the money might be 
well received even by one only of the trustees, he would not compel a pur- 
chaser to take the title ; cited in Atk. on Titles, 615. This subject is fully 
treated of in 3 Sug. Y. & P. 150 (10th edit.) 

A case of much difficulty occurs where an estate subjected to the pay- 
ment of debts is expressly given over after all debts have been paid, either 
to a devisee in fee or otherwise^ and immediately upon the gift taking efiect, 
the devisee wishes to sell or mortgage the estate ^o devised. What evi- 
dence is to be adduced for the intended purchaser's satisfaction, in support 
of the assertion that all the testator's debts have been paid, or after how 
long a period elapsed from the testator's decease shall the title to the devis- 
ed estate be considered marketable, is a question to which it is not easy to 
give a general answer, or as to which any very general directions can be 
supplied. The question is one of probabilities ; and where there is a large 
estate outstanding, and aumerous debts are to be paid, what in some cases 
would bo regarded as a short period, upon which to found a presumption of 
payment, might in other cases, where the debts are few and the estate small, 
r*24A1 *^ considered as a long period. In a case which was rather the 
*- -I converse of the above, lands were devised to be sold for the payment 
of debts, and after a lapse of fifteen years, an attempt was made to sell the 
property ; but the question was raised whether the debts were not to be 
presumed satisfied ; and it being considered afler such a lapse of time 
doubtful whether all the debts were not paid, the Court held that no title 
could be made to a purchaser. Pierce v. Scott, 1 Y. & C. 257. Every 
case must rest upon its own particular circumstances. Perhaps, in ordi- 
nary cases, where ten or twenty debts were to be paid by an executor or 
devisee, five or six years might be considered long enough to ensure to the 
purchaser a good title, on the presumption of payment. 

Many of the difficulties which perplex titles to legal estates arise under 
wills. A purchaser should always be satisfied by inspection of the whole 
will, that mortgaged estates, or estates held in trust, have not passed by any 
general devise, before he consents to rely upon a descent of such estates to 
the heir. The rule, which was very clearly laid down by Lord Eldon, in 
the case of Braybrooke v. Inskip, 8 Yes. 436, as to legal or trust estates 
passing under a will, is shortly this :—« A will containing words large 
enough, and no expression in it authorizing a narrower construction than 
the general legal construction, nor any such disposition of the estate as it is 
unlikely for a testator to make, of any property not in the strictest sense 
his, as complicated limitations, nor any purpose at all inconsistent with as 
probable an intention to vest it (in any one as devisee) as to let it descend, 
—I know of no case in which a devise in these general terms, without 
more, where the question of intention cannot be embarrassed by any rea- 
soning upon the purpose or objects, or the person of the devisee, has been 
held not to pass the trust estate." 

r*247l *Some cases have gone even further than the above cited doctrine 
I- -I would seem to authorize. In one case a devise to A. B., his heirs, 
executors, administrators and assigns, of certain messuages, lands, dbc. to be 
held to and for his and their own absolute use and benefit, was held to pass 
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a trust estate. See Bainbridge v.Ashbarton, 2 Y. & Col. B47 ; Ex parte 
Shavir, 8 Sim. 159 ; and see also Wall v. Bright, 1 J. & W. 494. 

The powers of trustees and executors, as well as of parlies seised in 
their own right, were liable under th& old law to be affected by conviction 
for the crimes of treason and felony, and consequently a title derived through 
or under such persons was invalid. See Co. Litt. 2 b. and 54 Geo. 3, c. 
145. Neither could the continuing trustee (if ilny^ alone make a title. But 
now by the 4 db 5 Will. 4, c. 23, this law is entirely altered ; the act was 
passed to remedy the inconveniences resulting by forfeiture or escheat of 
real or personal property to the crown, to corporations, to lords of manors 
and others, in consequence of the death without heirs, or the conviction for 
treason or felony of trustees, in whom or in whose name the same was 
vested. The act applies to copyholds as well as to freeholds, and to almost 
all descriptions of property ; and by section 2, extends to trustees or mort- 
gagees dying without an heir ; and it empowers the Court of Chancery to 
appoint a person to conyey the property in like manner as is directed by 
the act of 11 Qeo. 4 and 1 Will. 4, c. 60, in case such trustee or mortgagee 
had left an heir, and it was not known who was such heir ; and by section 
3 it is provided that no property shall escheat or be forfeited by reason of 
the attainder or conviction for any offence of such trustee or mortgagee, but 
shall remain in such trustee or mortgagee, or survive^ to his co-trustee, or 
descend or vest in bis representative, as if no such attainder or conviction 
had taken place ; and by sect. 4, the act is extended *to cases of p»o4.Q-i 
actual as well as to cases of implied or constructive trusts ; and by ^ ^ 
section 6 it is declared, that where any person possessed of land, chattels, 
or stock, as a trustee, shall have died without heirs, or been convicted of 
any offence whereby the lands or property shall have escheated o¥ been 
forifeited before the passing of the act, or shall have become subject to any 
escheat or forfeiture, such property shall become subject to the order, con* 
trol, and disposition of the Court of Chancery, subject always to the pro- 
visions of the above-mentioned act of 11 Geo. 4 and 1 Will. 4, c. 60. 

By the 3 <& 4 Will. 4, c. 106, s. 10, it is declared that the attainder of a 
person from whom a descent is to be traced shall not prevent the inheritance 
passing to any person capable of inheriting and tracing his descent through 
such relation. 

Trustees are usually appointed, and act as such, either by their own 
express consent or by the trust devolving upon them by act of law ; 
but the trust or estate will not become vested in one by devise, or other- 
wise named as a trustee, against his consent. Stacey v. Elph, 1 Myl. db 
K. 195. 

The proper plan for a trustee to adopt, who is desirous of waiving the 
trust (which he ought to do, if at all, from the beginning, and before he has 
in any way accepted it,) is to disclaim or renounce ; and it is not advisable 
that he should convey the estate, or join in appointing another trustee, 
because from such acts his prior acceptance of it might be argued or 
implied ; but it seems from the case of Adams v. Taunton, 5 Madd. 435, 
that a trustee who renounces, and also releases and conveys to his co-trus- 
tee, cannot be considered in any other light than as one waiving the trust. 
Where a special confidence or trust, such as a trust to sell, is reposed in 
trustees by name, it seems that the concurrence of all such trustess will be 
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r*2i01 required, if they hare once ^accepted the office or the estate ; but 
L -'if any one or more of the trastees renounce from the first, -and do 
not intermeddle in the irasts, it seems the trust may be well executed by 
ihoee only who do accept. Crewe r. Dicken, 4 Yes. 07 ; Adams t. Taun- 
ton, 6 Madd. 435. Neither is it necessary thai the trustee who renounces 
should join in the receipt for the purchase money under the usual receipt 
cknse. Nicloson v. Wordsworth, 2 Swanst. 365 ; and see upon the subject 
of renunciation, Thompson r. Leach, 2 Vent. 201 ; Townson ▼. Tickell, 3 
B. & Aid. 81 ; Begbie v. Crook, 2 Ring. N. C. 70 ; Ureh ▼. Walker, 3 
Mylne db Cr. 702 ; Stacey r. Elph, 1 Myl. & Keen, 105. 

But although it was expressly decided in Stacey y. Elph, 1 Mylne db Keen, 
105, that a trustee may merely by his conduct eWnce his desire not to act, or 
not to accept of an estate which would otherwise vest in him, and by such 
bis conduct supersede the necessity for any more formal renunciation (nt 
deed of conveyance of the legal estate, it seems unreasonable in practice for 
a trustee to decline executing such a more formal instrument when required, 
unless under some very peculiar circumstances. The fact of not having signed 
the trust deed, or the circumstance of not having acted, would scarcely in 
any case amount to evidence of a disclaimer or of renunciation. If nothing 
more decisive than this appear to prove the non-acceptance of the trust, the 
trust estate, it is thought, would be presumed to have vested in the party 
named, and after his death the heir of the trustee, or the devisee of his trust 
estates (if willing to act as such) must be sought for, as the person to convey 
the legal interest. A trust once accepted cannot be renounced, either by 
the trustee or by his heir after the decease of the trustee : and without a 
tenunciation it is difficult to say whether a trustee may not begin to act in 
the trusts at any time during his life. 

r*9Rnn *^«re powers which are often vested in trustees, such as powers 
L -'of sale or of mortgaging, charging, or leasing, must be executed 
strictly according to the terms of the deed or instrument authorizing the 
power, and will not always necessarily Survive. Townsend and another 
y. Wilson, 1 B. & Aid. 608, and 3 Madd. 261. See contra Hall v. Dewes, 
Jac. 180. These powers pass no- actual estate to the donees of the power, 
and such cases must be carefully distinguished from those where the estate 
does pass without the power, as for instance cases of absolute devise or gift 
to trustees of the legal ownership. 

In the case of a mere naked power» intended to be executed in futuro, 
until the power arise or be executed, the legal estate descends to the heir. 
The mode of execution of such powers (as will be stated hereafter) requires 
great attention on the part, of the purchaser, and various proofs are required 
to be given. 

Whenever property becomes absolutely vested in trustees, it is frequently 
necessary for the purchaser to trace two distinct inheritances, one of the 
legal the other of the equitable ownership. 

Every purchaser should ascertain whether in such cases the legal estate 
has remained vested in the trustees, to whom any property appears to have 
been so given ; or the use may have been executed in the cestui que use, 
and if so, it must be seen whether for particular estates or particular interests 
only. On this point very frequently depends the validity of recoveries, the 
eflfect of fines, the priority of incumbrances^ rights of dower, and other 
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interests; also the appIiGatlon of the important rule in Shelley's case, 
which it is well known does not take effect where the first estate is equi- 
table, and the estate in remainder legal. - 

The legal title is often placed in uncertainty where powers of appoint- 
ment have not been well executed, which involves questions as to future 
limitations. 

* Where the common power of appointing new trustees, and of r-«oB|-i. 
vesting the property in such new trustees, is to be exercised, it not L -^ 
unfrequently happens that mistakes occur. If new trustees, in lieu of the 
old trustees, are to be appointed, the words of the power must be referred 
to, and the proper number of trustees contemplated by the settlement or will 
must be appointed by the parties to whom the power of appointment is 
given. 

Where a power was contained in a settlement that each of two trustees 
therein named should nominate any other person to succeed him aAer his 
decease, and one trustee disclaimed, and the other trustee by . his will 
appointed three persons to succeed him, but only one of these accepted the 
trust, it was held that such trustee was well appointed. , Sands v. Nugee, 8 
Sim. 130. Ex parte Winter, 5 Buss. 286. Where a marriage settlement 
contained a proviso, that if the trustees or any of them should die or wish 
to be discharged, &c. from the trusts, it should be lawful for the husband 
and wife to appoint any other person or persons to be a trustee or trustees, 
in the place or stead of the trustee or trustees so dying or wishing to be dis- 
charged, dbc, and three trustees having been originally appointed all died, 
and the husband and wife appointed four trustees in their stead, it >^^is held 
in the Court of Review, that such appointment by reason of the number was 
invalid. £x parte Davis Jn Re Clark, reported in the Jurist, May 20th, 
1843. But see In re Welch, 3 M. <& C. 292, in which case two trustees 
were held to be well substituted for one who was a lunatic, where .there 
had originally been three trustees. But where, it was evident from the 
terms of the deed, that it was intended there should always be two trustees 
of the settlement, and two trustees were named in such settlement accord- 
ingly ; but immediately after the execution of the settlement, these pnogon 
two 'trustees appointed a sole trustee, who wasted the property, it >- -^ 
was held to be a breach of trust in the original trustees. In this case, the 
parties, prior to the execution of the more formal deed, had relied for some 
time upon articles for a settlement. Hulme v. Hulme, 2 M. & K. 682. 
And where a settlement directed that a new trustee should be -appointed 
upon the retirement of any trustee, and that the trust property should be 
vested in the new and continuing trustees, if the retiring trustee does not 
appoint a successor, but vests the property in the continuing trustee alone, 
it is a breach of trust, and he will be liable for a misapplication. Wilkin- 
son V. Parry, 4 Russ. 272. So also if a trustee stands by and sees a breach 
of trust committed, although he take no active part, he is answerable. 
Booth V. Booth, 1 Beav. 125. The bankruptcy of a trustee constitutes an 
unfitness to act according to the usual words of a power to appoint new 
trustees, upon their declining or becoming unfit to act. And although the 
power directs that the property be vested in the new trustee jointly with the 
surviving or continuing trustee, the circumstance of there not being any to 
answer that -description will not prevent a valid appointment of and transfer 
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to a new trustee ander the power. Re Roche, 1 Connor db Lawson's Irish 
Reports, 306. 

The property must then, after the trustees are agreed upon and appointed, 
be duly conveyed or assip^ned. If one trustee is to remain and a new trus- 
tee is to be appointed to act jointly with the old trustee, a conveyance by 
the old trustee is made according to the nature of the property and the 
limitations of the settlement. If the property be freehold and the legal 
estate is intended to be vested absolutely in the trustees, so that all the limi- 
.^-n-, tations are to be simple trusts, one deed is sufficient to answer the 
L -^ purposes, including the appointment of the new trustee. *The 
property is by such deed conveyed by the old trustee to A. B. (some indif- 
ferent party,) and declared to be held by him to the use of the old and the 
new trustee upon the trusts of the settlement. But if the property, being 
freehold, is by the terms of the settlement to be vested in the old and a new 
trustee jointly to serve the uses of the settlement ; or if the property, being 
leasehold, or other chattel interest, real or personal, is required to be vested 
in trustees upon trust, two deeds are requisite. 

In the first of these cases, where freeholds are settled to uses, the old 
trustee must convey the freeholds to A. B. (some indifierent party) by one 
deed, upon trust that he shall convey them by another deed to the old trus- 
tee and the new trustee jointly in fee to the uses of the settlement, which 
second deed is accordingly executed generally immediately after the first 
deed. 

In the last case, where the property is a chattel interest, real or personal, 
the old trustee assigns the property to A. B. by one deed, upon trust that 
he shall assign the same by a separate deed to the old trustee and the new 
trustee upon the trusts of the settlement, which deed is usually executed 
immediately after the first, as above mentioned. 

These deeds are often indorsed upon the settlement, and where the 
description of the parcels is long, this plan may save trouble and expense. 

It may not be useless in this place to caution the young practitioner 
against the plan sometimes adopted of appointing a sole trustee : this has 
not only been the means of enabling a trustee to commit an easy fraud, but 
may involve parties in more frequent expenses in the renewal of the trust 
than they might otherwise be compelled to submit to. 
r*254l "^^rustees are not necessarily compelled to sell by public 'auction, 
^ -^ although the power under which they act may not contain the usual 
words authorizing a sale by private contract ; but as a general rule there 
can be no doubt that trustees act most prudently generally in selling by auo* 
tion, or at least, prior to a sale efllected by them, in exposing the property to 
public competition in some way or other. 

Estates intended to arise under powers (at least under powers to be exe- 
cuted by deed) will not arise unless the formalities required have been 
strictly followed in the execution of the power. M«Ctueeo v. Farquhar, 11 
Ves. 467; Wright v. Wakeford, 17 Ves. 454; Hixon v. Oliver, 13 Ves. 
114. It should always be seen that the estates created are not improper, 
and particularly that they have not been limited too remotely, so as to 
infringe the rules against perpetuities. Estates appointed under a power 
are (for the most part, unless the power be a general power,) to be regarded 
as estates limited by and forming part of the original deed creating the 
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power. Considerable doabt exists whether a power collateral to an estate 
in fee, such a power of sale in a settlement to be exercised at any indefinite 
time, is altogether void, or may be good in part, and thus partially exer- 
cised ; but it is believed by the writer to be the better opinion, that the 
power is bad wholly ab initio. Where it is to be executed with the con- 
sent of a tenant for life, and afterwards at the discretion of trustees, it is held 
good. Boyce v, Banning, 2 Cr. & Jer. 334. Whether the power is vested 
in trustees and is collateral to an estate tail, it is now settled that such a 
power is' good, because although the estate tail may continue for a long 
period, it is always capable of being barred, formerly by a recovery or a fine, 
or now by deed under the new act,' which must at the same time defeat or 
destroy the power. Waring v. Coventry, i Myl. 4b K. 249 ; Wallis v. 
Freestone, 10 Sim. 225. In considering *legal titles, the abstruse ptof^f^i 
and difficult doctrine of merger often gives rise to questions upon ^ J 
the abstract, particularly where terms of years intervene. 

It is impossible to go into ail the cases which may occur in connection 
with this extensive branch of the law, but a few general rules applying to 
the merger of estates, extracted from established works on the subject may 
add to the practical utility of this treatise. In order to allow of a merger 
taking place— > 

1st. There must be two estates in the same person, or in several persons 
as joint tenants. 

2d]y. These estates miist be connected in privity of right and title. 

3dly. The accession of a third or intermediate estate may be the cause 
of merger between two or more estates, which otherwise would remain dis- 
tinct. 

4thly. The estates must be in the same lands or in the same portion of 
the same lands. 

5thly. The several estates must be immediately expectant on each other 
either originally, or must have become so by the determination of interme- 
diate estates. 

6thly. The more remote estates must be as extensive or more extensive 
than the intermediate estates.(a) 

Liastly. The estates must be held in the same right, or an estate held in 
another right must be vested in the party^ before he acquires the other 
estate. 

It is well settled that a term of years may merge in ^another term, p»2561 
such latter being reversionary to the former term ; and this although ^ -* 
the reversionary term be of less duration than the first term which is merged ; 
but if the second estate for years be in the nature of a remainder upon the 
first, it is doubtful whether a merger will take place. Hughes v. Row- 
botham, Cro. Eliz. 302 ; Burton v. Barclay, 7 Bing. 745 ; 4 Bac Abrid. 
211, 212 ; and see 3 Prest. Con. 185. So likewise a long term of years 

(a) By this it is not meant that the estate in which the intermediate estate merges 
•hoold be of greater duration in its origin Uian the eitate merged was in its origin ; a 
term of sixty yearti, created in 1800, may be merged in an estate of three years created 
in 1820. But it is requisite that the term in which the estate merges should be rever- 
sionary and in this sense greater, as eztendinff beyond the estate which is to be merged. 
This was decided in the case of Stephen ▼. Bridges, € Mad. dt Geld. 66, where a term of 
a 1000 years, created in 1720, was held to be merged in a term of 500 years, both of 
which terms had Tested in the same person. 
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will merge id a fre«hoId reversionary interest, be that freehold only a. life 
estate or even the shortest possible freehold interest; but where a term for 
years is interposed between two freeiiold estates, one being reversionary to 
the other (at least the term only intervening), such freehold estates will not 
be prevented from merging by the intervening term, although a vested 
estate of freehold clearly would prevent the merger of such two estates. 
Bate's case, 1 Salk. 254, and 3 Prest. Con. 110. The estate given to trus- 
tees to preserve contingent remainders in settlements is now always consi- 
dered as a vested estate of freehold.' 

^ This doctrine of merger is important as regards the rule in Shelley's 
case, and it is likewise of great importance when underleases are subsist- 
ing, the covenants and conditions of which it is desirable should not be de- 
stroyed. To this subject we have alluded at page 93, where it is recom- 
mended, in order to prevent a merger, and to preserve the rights which a 
first lessee enjoys over his under-lessee, that when the freeholder purchases 
a firdt lease, such first lease should be assigned to a trustee for the free- 
holder, or the freeholder should convey his original estate or reversion on 
the first lease to some one in trust for him, before taking an assignment of 
the first lease to himself. 

An estate tail never merges in the reversion in fee vested in the same 
r*257l ^^'^^'^^ ^^^ continues for the benefit of *the issue. Neither will an 
1- -^ equitable estate tail in copyholds merge in the legal fee. Merest 
V. James, 6 Mad. db Geld. 118; although where the copyhold is enfran- 
chised the entail may merge in the freehold. Challoner v. Murhall, 2 Vcs. 
Jun. 524. But if a fine be levied by tenant in tail with remainder to him- 
self in fee, the estate tail when barred is merged in the fee, and such being 
the consequences of levying a fine, the very important consideration was 
involved, whether in particular cases a fine should be levied, or a recovery 
sufiered by a tenant in tail. To this we have adverted at p. 40, showing 
that in the one case the reversion upon the estate tail is brought into pos- 
session by the operation of the fine ; and in the other case the reversion or 
remainder is defeated, the estate tail being enlarged into a fee by the opera- 
tion of the recovery. With respect to the merger of charges* whether 
annuities or rents, or sums in gross — such as moneys due on mortgage- 
legacies, and other like payments, we have before stated, p. 222, that when 
the owner of the fee, or he who can acquire the fee as tenant in tail, pays 
off a charge, or becomes entitled to the charge as well as to the estate, it is 
considered as an exoneration of the land, and the charge is merged for the 
benefit of the inheritance, unless any intention to the contrary expressed or 
implied appear. 

In some titles it happens that annuities granted by. the state, or otherwise 
being of a public nature, are sought to be charged or absolutely sold by the 
g?antees, and questions arise how far such charges or sales are warranted 
under a particular branch of the law. Where there is no specific restriction 
created by act of parliament and nothing expressed or implied, and no con- 
nection with the service of the state in respect of which they have been 
r*25fi1 granted, it is presumed that generally this may be done, tGren- 
1- -^ fell V. The Deans and Canons of Windsor, 2 B<;av. 644.. 

The fact whether such pensions have been granted pro conailio iinpen' 
dendo or pro consilio impenso, creates a wide difierence in the power of 
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the graDtee to alien. The -latter description of pensions, being in the nature 
of a reward for past services, are generally assignable ; but the former, 
being in respect of continuing services, are not. Of the first description is 
the pay or half-pay of naval or military officers, the half-pay being in the 
nature of a retainer by the government for future services. Flarty v. Odlam, 
8 T. R. 681 ; Stowe v. Lidderdale, 8 Anst. 533. 

Thd salaries of the Judges and of the Lord Chancellor are likewise 
granted to secure the performance of the several duties and tiie maintenance 
of the proper dignity connected wiih their respective offices; and the 
policy of the law forbids that they should be assigned or parted with 
while those duties remain to be fulfilled. The act of 5 & 6 £dw. 6, cap. 
16, also prohibits such sales. In Palmer v. Yaughan, 3 Swanst. 173, it 
was questioned how far the profits of the office of clerk of the peace (an 
office which may be executed by deputy) were by law assignable. Where 
an office under the government had been abolished, and compensation was 
awarded to the officer for the loss of his office, it was held that such a re* 
tiring pension was not assignable. Wells v. Foster, 8 Mees. & W. 149. 

Where the provision granted is pro consilio impenso, the same reason 
and policy does not apply to prevent alienation. In the case of the Marl- 
borough family, and in that of the Duke of Wellington, the acts of parlia- 
ment limiting the honours and estates have expressly prohibited alienation, 
but this is on a difilerent ground. See Davis v. Duke of Marlborough, 1 
Swanst. 74. 

*UntiI very lately it has been matter of doubt how far the assign- p««eq-i 
ment or the charging of a church-living, by way of a security for L -^ 
money, was or was not valid. By the 13 Eliz. c. 20, and the 14 Eliz. c. 
11, sect. 15, the charging of livings by clergymen, except by way of seques- 
tration, was prohibited ; but those statutes were repealed by the 43 G^o. 3, 
c. 84. However, that repealing statute was itself .partially repealed by 
the 57 Geo. 3, c. 99, thereby, as it was supposed, calling up the powers of 
the old statutes of Elizabeth, prohibiting such dealings with livings. By 
the cases of Shaw v. Pritchard, 10 B. & C. 241, and Flight v. Salter, 1 B. 
db Ad. 673, this view of the law as it originally stood under the last men- 
tioned statute is confirmed, and such charges are now held to be illegal. 
But in the latter case it is said to have been the opinion of the judges, that 
a: sequestration, might issue against the efi^ects of the debtor, a clergyman, 
where a warrant of attorney had been given, and that under it, execution, 
for the arrears of an annuity (which had been in that case granted) might 
be taken out as for a debt then due. In Aberdeen v. Newland, 4 Sim. 281, 
the warrraot of attorney, ah hough really given in connection with a grant of 
this description, was held good ; so that in any securities given by clergy- 
men of this nature in future, (if parties will accept them,) the warrant of 
attorney should not be forgotten. See Metcalfe v. The Archbishop of York, 
6 Sim. 224 ; also Colebrook v. Lay ton, 4 B. db Adol. 578 ; Johnson v. Bra- 
zier, 1 Ad. & Ellis, 624; Saltmarshe v. Hewett, I Adol. & Ellis, 812 ; and 
see Alchin v. Hopkins, 1 Bing. N. C. 101. 

In some cases the evidence required upon an abstract may be of a pecu- 
liar nature, in consequence of the parties through whom the title is deduced 
being under disability, or by reason of conveyances or settlements being 
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r^QAnn ^^'^ *^^ voidable. Thus corporations, not being allowed to hold 
L -' lands (except under license from the crown or by act of parliament), 
whenever they appear to be grantors or grantees of land, their license, char^ 
ter, or act, giving them the proper authority, must be shown. The 7 & 8 
Will. 3, c* 37, enacted that a license from the crown should be a dispensa- 
tion from the former disabihties of holding lands, and that lands acquired 
with such license should not be forfeited. But this provision it is believed 
has beefn very little acted upon. Where lands are settled or devised to 
charitable uses, or are derived under a title in which they may have been 
in mortmain, the provisions of the statute of mortmain, Geo. 2, c. 30t 
must be strictly attended to. 

Some dispositions of property involve questions of what is and what is 
not consistent with the general policy of the law ; and devises have been 
held void as superstitious, or as being at variance with the Christian religion 
and the established institutions of the country. In such cases, if the dispo- 
sition be void, the next of kin or the heir at law is held to be entitled. But 
if the dispositions be a charitable one, and the disposition as such be well 
made, but the object is an improper one, the crown disposes of the fund. 

Thus gifts and devises or bequests made to persons to pray for the souls 
of the deceased have been declared void, as coming within the description 
ofsuperstitious uses, intended to be suppressed by the 1 Ed.6,c. 14. See West 
V. Shuttleworth, 2 M. db Keen, 684. But in the case of De Costa v. De Pas, 
Amb. 228, and see also 2 Pow. on Devises, 14, Lord Hardwicke held that 
a bequest for the maintenance of a Jesuba or assembly for reading the Jew- 
ish Law and for advancing the Jewish religion, being itself a charity which 
could not take effect, should be supported as a charity to be disposed of by 
r*2ftn ^^^ *crown. And Sir William Grant, in Cary v. Abbott, 7 Vee. 
■- ^ 400, declared a bequest for the educating and bringing up of Roman 
Catholic children void, although this decision could not, since the 10 Oco, 
4, c. 7, (the Catholic Relief Bill), be fbllowed ; see West v. Shuttleworth, 
2 Mylne & Keen, 684. The question how fai* a trust could be supported, 
the object of it being now a legal object, which at the time of the trust crea- 
ted was illegal, is remarked upoii in the case of Attorney-General v. Pear- 
son, 7 Sim. 309, and in the case of Attorney-General v. Shore, reported in 
a note to that case ; from which it may be deduced that the courts will 
intend that the founders of charities did not mean that doctrines should be 
inculcated which were at the time of the foundation of the charity illegal, in 
the absence of any precise evidence showing what those doctrines were 
which the settlor desired to be inculcated or taught. 

The incapacity of ecclesiastical corporations to alien their possessions, 
except by act of parliament or under certain restrictions, has already been 
referred to in connection with the subject of powers of leasing, ante p. 95. 

There is no point of more practical importance than identity of parcels, 
to which we have before referred at p. 40. Parcels are oftentimes so 
generally stated at the commencement of an abstract, and many of the 
descriptions comprised in the deeds themselves are so vague and indefinite, 
that a vendor himself may occasionally be deceived as to his own property, 
and be quite unable by authenticated evidence to make out a clear state- 
ment, of what is, and what is not comprised in his title. Under such 
circumstances, some attention is requisite to see that the regular chain is 
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kept up ; aod that the new description comprises what ihe old description 
was intended to comprise ; *cerlificates and affidavits of living per- r»oftoT 
sons have been made use of until lately, but now certificates or L J 
deciarniions under, the Abolition of Oaths Acts are required, if any thing is 
wanted in addition to the common evidence of recitals, maps, plans, old 
leases, parish- and other surveys, assessments, terriers, and the like docu- 
ments. 

Upon the ground of misdescription, many sales by auction have been 
avoided, the particulars of sale not giving a true description of property, 
where it was in the power of the vendor to do so, and when it could not be 
expected that the purchaser should obtain precise information himself. 

Cases of misrepresentation, when not intentionally made, are grounds for 
compensation to a purchaser, if not very important, as we have stated 
before at p. 17 ; when intentionally made, a question of fraud is involved. 

Misdescriptions generally occur in respect to the actual quantity, quality, 
or value of the property sold. The quantity is generally ascertained. In 
regard to quality, perhaps more laxity of description is allowable, but in 
regard to annual value the vendor is generally required to prove exactly 
the statement which he makes as to the rentals or the yearly income of the 
property, particularly if the statement of value forms an important feature 
in the description. This proof is made by the production of rent rolls, 
steward^s books, or other books of account, expired leases, or documents, 
from which the value may be estimated, verified if necessary by the decla- 
rations of living persons. 



•CHAPTER XIII. [*268] 

GBNBRAL D^SCBtPTION OF BVIDEITCB AS ADOPTED BT THB COI7BT9, AND 

AS ADOPTED BY COMVB¥ANCBBS. 



Strictly speaking, there are but two descriptions of evidence known to 
the law of England, one being specialty evidence, or'instruments in w^riting 
under seal, the other parol ; the latter comprising not only what is com- 
monly called parol or verbal, but all written documents not under seal. 

To enforce or support a promise or engagement under the latter, a con- 
sideration most in general be proved, which is not necessary where the 
agreement is under seal. Rann v. Hughes, 7 T. R. 350, note. 

At law it is not allowable to contradict an instrument under seal by matter 
of parol, and in equity, only by the special jurisdiction of the courts, in cases 
of fraud, mistake, surprise or the like. For this reason nothing contrary to 
the contents of an ordinary deed can be averred. Thus a vendor is estopped 
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from averring the fact of non-payment of the consideration money admitted 
by a deed to have beet) paid, the fact being contrary to what is stated in the 
body of the deed. Rowntree v. Jacob, 2 Taunt. 141. Thus, too, in regard 
to the parcels comprised in a conveyance, it Cannot be pleaded. that some- 
thing which is inserted was not intended to pass ; as. in the case of Doe d. 
Norton ▼. Webster, 12 Adol. db Eliis, 443, where a workhouse had been 
conveyed with the « appurtenances,*' and a garden was shown to have 
r*26i1 ^^^^y^ ^belonged to the workhouse, but by the conditions of sale 
>- -' was declared to be not included in the contract ; evidence to con- 
tradict the deed was not allowed to be gone into, and the garden was held 
to have passed to the purchaser under the terms of the deed notwithstand- 
ing the statement contained in the conditions of sale. 

In equity, perhaps, on the ground of surprise or mistake, such an error, 
if shown to have been clearly an error, and nothing more, might be- cor- 
rected ; but this is doubtful, for such a jurisdiction would tend to allow 
parties to contradict their own conveyances. 

The rule which does not allow documents under seal to be contradicted 
by parol evidence, (that is, either by words or by writing not sealed,) does 
not apply to the contradiction or varying of instruments not under seal by 
similar evidence, and therefore it is allowable by such evidence to contra- 
dict the receipt for the purchase money or consideration usually indorsed 
upon deeds, although few deeds are without the acknowledgment of pay- 
ment of the consideration in the body of them ; for such indorsed receipts, 
not being under seal, do not alone operate as an estoppel, and a party may 
therefore even at law contradict such a memorandum by other evidence. 
Lampon v. Corke, 5 B. & Aid. 611 ; and see Bottrell v. Summers, 2 Yo.& 
J. 407. 

In equity neither the deed nor th'e memorandum indorsed are conclu- 
sively binding where jfraud is averred ; and it has been lately held, that 
where the deed staled the consideration to be paid, although in fact it was 
not so, and fraud was alleged, the vendor might show that the money was 
not paid, and thus establish a lien on the property even by parol evidence. 
Leman v. Whitley, 4 Russ. 427. Likewise where the consideration is 
pvoARi usurious or otherwise illegal, parol evidence may be adduced to prove 
L -^ those facts. Collins v. Blantern, 2 Wils. 347 ; Greville v. Atkins, 
9 B. db C. 462. So also to show that a deed did not take efiect from the 
date, the execution being made on a different day. Hall v. Cazenove, 4 
East, 477. But this evidence is not admissible to vary the time of holding 
under a demise, as to show that Michaelmas day meant old Michaelmas 
day, contrary to the usually received import of the term Michaelmas, which 
is now new Michaelmas. Doe d. Spicer v. Lea, 11 East, 312. 

If there be an evident mistake in a deed or other instrument, such as a 
clerical error, or plain omission, or misnomer, a Court of Ekjuity will (if 
application be made within a reasonable period, and perhaps twenty years 
would, for such a purpose, be considered as a reasonable time,) rectify the 
error, upon any clear evidence adduced to warrant the alteration. If the 
instrument to be corrected contain a recital of an agreement intended to be 
carried into effect by the more formal instrument in which the agreement is 
recited, but by which instrument the intention does not appear to have 
been fulfilled, this is considered a strong case for the interference of a Court 
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of Equity. Ih such cases an issae will sometimes be directed to inquire 
into the real state of the facts, and thereby to ascertain whether or not there 
has been any such mistake as is alleged. See Marquis of Townshend y. 
Stangroom, 6 Yes. 328 ; and Beaumont v. Bramley, 1 Turn, db Russ. 41 , 
and the cases there cited. 

Where no consideration is stated in a document, or where it is stated 
that a deed is made for some particular consideration, or for divers other 
considerations, it is only an explanation, not a contradiction of the deed, to 
show what the consideration was, and therefore it is allowable to prove a 
consideration not stated in the deed. CHfibrd v; Turrell, 1 Yo. & Col. N. 
S. 138. 

•But even Courts of Equity will not allow a document under seal f^^naa.-^ 
to be contradicted by merely verbal evidence, unless it be where L ** J 
gross fraud has occurred, but they will require some materi&l written evi- 
dence of the facts or construction contended for in opposition to the deed, 
before such deed can be materially varied ; as, for instance, if by evidence 
adduced it can be shown that the instrument was intended to be a convey- 
ance for the benefit of one person, when by the deed itself the property 
appears to have been absolutely conveyed to another, for this would be to 
repeal the Statute of Frauds. Thus in the above case of Leman v. 
Whitley, 4 Russ. 423, an estate was conveyed by a son to his father, 
in consideration of JS400, paid by the father, as expressed in the deed, 
although in reality ne money passed, the conveyance being made to the 
father in order that he might deal with the properly for the son's benefit. 
After the father's death, the son claimed the estate as undoubtedly his, and 
the Master of the Rolls, in giving judgment, said, <• Unfortunately there is 
here no evidence in writing which is inconsistent with the fact, that the 
father was the actual purchaser of the estate, and it does appear to me, that 
to give effect to the trust here, would \>e in truth to repeal the Statute of 
Frauds. Considering myself bound, therefore, to treat this case as a pur- 
chase by the father from the plaintiff, there does however arise an equity 
for the plaintiff, which, consistently with the facts stated and proved, and 
under the prayer for general relief, he is entitled to claim. It is stated and 
proved that no part of the alleged price or consideration of 400/. was ever 
paid by the father to the plaintiff, and the plaintiff therefore, as vendor, 
has a lien on the estate for this sum of 400/., and the decree must be 
accordingly." 

Where one writing, whether under seal or not, appears *to be contra- p^o a7T 
dictory to another, even verbal evidence may be let in to explain the I- -1 
contradiction, as in Cripps v. Jee, 4 Bro. C. C. 472, where an estate was 
conveyed to two persons, that they might sell it, and a consideration was 
stated in the deed, but by other written evidence it appeared that the gran- 
tees did not pay for the estate, or that they were not absolutely entitled, 
although partially interested in it as mortgagees, Lord Kenyon held that ver- 
bal evidence, supported by the written evidence opposed to the deed in 
question, was admissible to explain the doubts arising upon it. See on 
this subject Irnham v. Child, 1 Bro. C. C. 02. 

In one case, 2 Str. 1073, where it appeared that a register was made out 
from a day book, kept by the minister for that purpose, it was held that the 
day book coukl not be admitted to explain the entry in the register, ex, gr. 
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to prore a child illegitimate, where bo notice was taken of it in the register, 
which would therefore be taken as evidence to prove him legitimate. The 
Courts have in some cases held that the entries or minutes made by the 
steward of a manor in the shape of a rough draft intended to be perfected, 
and afterwards to be fairly copied into another book, may be varied by ver- 
bal testimony. Doe d. Priestly v. Calloway, 6 B. & C. 484. And the 
court rolls themselves have income instances been reformed where it 
appeared that erroneous entries had been made by the steward. Elston v. 
Wood, 2 M. & K. 678. 

It has already been stated, that some difierence prevails between the 
rules of evidence adopted by the Courts and the rules observed in practice 
by conveyancers. The latter however are sufficiently strict to ensure such 
a degree of certainty as is usually satisfactory to a purchaser. The proofs 
required in all cases out of Court are, or ought to be, such as will carry 
r«2Aft1 c^^vi^^^^^i^ ^ every reasonable mind, *and if they do not amount to 
L -I that, they ought to be undoubtedly rejected. 

In each case Che best evidence ought to be adduced of which the nature 
of the circumstances admits, and failing that, the next best evidence is to be 
sought out. Evidence admitted by the Courts being of the strictest kind, 
it follows, that whatever is allowed to be evidence* by the Courts is d Jot* 
iiori to be admitted in conveyancing matters out of Court. 

In perusing an abstract, it frequently becomes necessary to consider, 
whether documents which cannot from some informality operate as they 
were intended, may not still take effect in some other mode, so as to meet 
the wishes and intentions of the parties, and support the title as intended to 
be deduced. A release may operate as a grant, or a grant as a release. 
An assignment may be a lease or under-lease. 

A legal charge afiecting lands may often be created without words 
expressive of an actual grant. In many cases a covenant or reservation 
will amount to a grant, and a covenant to pay a certain sum of money out 
of lands may amount to a mortgage ; where a rent is intended to be secured, 
a covenant will often amount to a grant, and by covenant the same powers 
of recovery of the rent by distress may be given as in the case of a rent 
charge regularly created by grant or demise. Thus a covenant that B. 
shall enjoy a right of way, is regarded in law as a legal interest, and is said 
to amount to a grant, 3 Lev. 305 ; Com. Dig. tit. Chemin, D 3 ; and in 
the case of a covenant to pay rent out of land, or that a person shall have 
power to distrain for a rent out of lands, the right to the rent and of the 
power of distress will pass to the assignee of the first grantee or covenantee. 
See Anon. Moore, 170 ; Allerton v. Eden, Noy, 6. 

r«2flfi1 *^^ ^" ^ '^^^ where liberty was given to several persons under 
L -^ ihe sewords— " excepting and reserving unto A., B. and C, their 
heirs and assigns, liberty to hunt, shoot, dbc.," and C. was not a party to 
the deed, and therefore a reservation contained in it was void as to him ; it 
was held not to be a reservation, but a new grant, of which C. might lake 
advantage. Wickham v. Hawker, 7 Mee. & W. 63. 

Sometimes an instrument in the form of a deed may be operative only as 
a testament, as where a voluntary settlement is made, and the settlor 
reserves to himself a life-interest and a power of revocation, or never parts 
with the deed. Attorney General v. Jones, 3 Price, 368, and see 2 Yo. & 
J. 502. 
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As regards equitable estates, almost any writing duly signed will have the 
efiect of an agreement or assignment, if that intention appears upon the face 
of it, and may pass the beneficial interest from the owner to a mortgagee or 
purchaser. A defective release may often operate as a grant. And often- 
times a conveyance, in other respects imperfect, may operate as a bargain 
and sale, if there be a pecuniary consideration to support it ; or as a cove- 
nant to stand seised, if there be a consideretion of blood or marriage, that 
marriage being with one of the covenantor's blood, although the considera- 
tion may not be mentioned. We have before stated the necessity for ob- 
serving in all cases the due execution of deeds and wills, and that the attes- 
tations are regularly and correctly made, and that receipts are duly indorsed. 

Where an attestation appears to have been made by a marksman, more 
than ordinary consideration is necessary, particularly if the deed be a recent 
deed, or if any suit or question is likely to arise respecting the title. The 
difficuhy which may occur in cases of this kind, is noticed in the report of 
Woodhouse v. Meredith, 1 J. & W. 212, *stated below, in which p<j„-^-| 
case the deed was received de bene esae^ but no decision was given L ' -1 
upon the particular point of the attestation. The objection to the deed there 
was, that the attesting witness, who was a very illiterate person, was only 
able to depose that he saw a man (Gravenor) write something, which he 
believed to be his name, upon a parchment deed, and which from its ap- 
pearance be believed to be the deed in question ; but he could not depose 
as to the sealing and delivery. These doubts and difficulties attending a 
marksman's testimony are a warning to professional men not to employ such 
witnesses to any instrument, where one who can write may be had. Alte- 
rations and interlineations in a deed, although they may excite suspicion as 
to the correctness of the instrument, cannot alone be a ground for invalida- 
ting it, but no prudent person attesting the execution of a deed or will would 
omit to notice in the attestation of such documents important alterations or 
interlineations. ^ 

The consideration of each deed should be noticed by the abstract, and 
whether it be valuable, as marriage, money, or the like ; or a good con- 
sideration, such as blood or relationship, any of which will be sufficient to 
prevent the instrument being regarded as voluntary ; but the latter will not 
insure it as a valid deed against other claims by purchasers for value or 
creditors. 

A voluntary deed may become a valid deed in the hands of a purchaser 
from a volunteer, in consequence of a bond fide consideration having been 
paid by him to the volunteer, and this notwithstanding the purchaser for 
value had notice of the prior voluntary deed ; and a voluntary deed is always 
invalid as against a bond fide purchaser for value, who claims in opposition 
to such deed, even if he bought with notice of the voluntary deed : this 
applies equally to copyholds as to freeholds. Currie v. Nind, 1 M. &C. 17. 

*But although this is the law, and ahhough purchase deeds made r-^my^ 
under such circumstances for value are supported, few persons L J 
would willingly involve themselves in the risk of litigation, by entering 
into an agreement for the purchase of property dependant upon a title in 
which transactions of such a nature have recently occurred. But a pur- 
chaser, who is anxious to avail himself of a contract which he has entered 
into, and who is commonly called a willing purchaser, may often venture 

October, 1847. — 11 
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to complete his purchase under circumstances of this descriptioD, where no 
present claim is made, knowing that the strict rule of law upon this point is 
in his favour. Generally speaking* it is advisable to have some coosidera*^ 
tion expressed in a deed or agreement, even where it may not be required 
by the Stamp Act. But in some cases it may be improper; as, for instance* 
in deeds operating under the Statute of Uses, the use is said to arise in 
favour of the party frpm whom the consideration moves, unless it is clearly 
rebutted by the terms of the instrument. SeeGilb. on Uses, by Bug. p. 89. 
It therefore seems improper to insert a consideration as moving from any 
party to the deed, in whom or in whose favour the use is not to arise ; such 
a consideration, in the absence of all evidence to the contrary, might imply 
that ihe party paying the consideration was to take the bene6cial estate. 
If, as sometimes happens, persons are made parties to a deed while tbey are 
as yet infants, it seems advisable that a special memorandum should be 
ipdorsed upon the instrument, showing that at the time of the execution 
they had attained twenty-one, in order that no suspicion may be afterwards 
thrown upon the document, at having been improperly signed ; or if the 
infant do execute the deed, it would be prudent to have the same re-executed 
by him when of age, and his re-execution noticed, to prove his confirmation 
r*272l ^^ ^^^ * former act. In case of such re-execuiion it is to be observed, 
I- -^ that the operation of the deed has relation back to thte former exe- 
cution, which is in fact not void, but voidable only. Sometimes a deed may 
be in course of execution for a considerable length of time, and if it be so 
dealt with bond Jich and without any fraudulent or grossly negligent delay, 
it may still be good, olthough it should be two yeara, or even upwards, 
under execution before it is perfected. Neither, as it seems, would an 
alteration in it^ extending even so far as to make a new party liable upon 
the deed, who was not originally intended to be a party, affect the instru- 
ment, so as to invalidate it or to render a new stamp (which is the risk 
roost to be apprehended in these cases) necessary. A case of this kind 
lately occurred with respect to a promissory note, as to which description 
of instrument, alterations or additions have always been regarded with great 
jealousy. A joint and several promissory note was made, and, after it was 
issued, the name of a second surety was added to the note, and it was held 
to be not such a material alteration as to render an additional stamp neces- 
sary, or to aflect the right of the co-surety to contribution. See Catlin v. 
Simpson, 3 N. & P. 248. 

Since the increased duties under the stamp laws, these questions as to 
the alteration and the re-execution and re-delivery of deeds have frequently 
arisen, but it has in several instances been determined, that where the alte- 
ration is made by consent of the parties, and the instrument is immediately 
re-executed, the alteration being rather to explain and support the real 
meaning and intended effect, it shall not be considered void, nor shall such 
alteration or re-execution render another stamp requisite. Bee Cole v. 
Parkin, 12 East, 471 ; Hall v. Chandless, 4 Bing. 123; Doe d. Lewis ▼. 
Bingham, 4 B. & Aid. 672 ; Com. Dig. Fait, (F. 1). 
r»273l *'^^^ memorandums indorsed upon deeds often give important 
L -^ notice of trusts or incumbrances affecting, or which may have pre- 
viously aflected, the title. Some of these indorsements properly relate to 
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the dae registration of deeds, to the enrolmenlof bargains and sales, and the 
acknowledgment of difierent instruments. 

The acknowledgment of deeds by married women under the late act, 3 
^ 4 Will. 4, c. 74, ought to be at the foot or in the margin of the deed. The 
enrolment of deeds for securing an annuity or rent (not charged upon land or 
public stock of a sufficient value, or otherwise brought within the exceptions 
of the 53 Geo. 3, c. 141,) is necessary, and should appear by an indorse- 
ment on the deed itself. 

Where- deeds have been executed by power of attorney, it is important to 
ascertain that the principal was alive when the attorney executed, as the 
power would be revoked by his death. In consequence of this rule, it is 
often arranged between the parties to an instrument executed by attorney, 
that the deed shall be executed, but that the purchaser or party paying the 
money shall not be called upon for payment, until intelligence is received 
that the principal was alive, and that the power of attorney stood unrevoked 
when the deed in question was executed. But a purchaser is not compell- 
able to take his conveyance by power of attorney. See Coore v. Callaway, 
1 Esp. R. 115. A party executing a deed as attorney for another should 
subscribe his own name underneath that of his principal: — thus <* A. 6., by 
C. D., his attorney" — and in no other way should the attorney's name 
appear in the deed. The power of attorney will of course follow the cus- 
tody of the deed, and be kept with it. 

It is always important to see, not only that the proper parties are joined in 
a deed, but that no other persons *than those who have apparently p»o74n 
some interest in the property are made parties, otherwise a satisfac- L -' 
tory reason should be assigned for such persons' names appearing upon the 
deed. 

It has of late become very material, to see that the proper stamp is affixed 
to deeds, particularly the more recent instruments. All deeds and agree- 
ments may be stamped after they are executed, provided they are brought to 
the office at Somerset House for that purpose within a reasonable time, 
namely, a month or six weeks after execution, without any penalty.(a) 
Upon payment of the usual penalty (5/.) upon each skin or sheet of a docu- 
ment, the Stamp Office will generally stamp deeds and agreements some 
years even after the execution pf them. The duty must of course be paid in 
addition to the penalty, where the penalty is demanded. . The rule as to 
stamping agreements without explanation and without penalty at any time 
within twenty-one days after the date has always existed. Powers of attor- 
ney sent from abroad to be acted upon here, require the usual British 
stamp duty, and will like any other deed be stamped at Somerset House at 
any time within one month or six weeks, or thereabouts, after they come 
into this country. The Commissioners of Stamps have a discretionary 
power in regard to the stamping of most deeds, but under certain circum- 
stances the act of parliament is the guide in such matters, and there is no 
discretion. Although the iisual penalty for stamping a deed or agreement 
out of date is 5/. for every skin or sheet on which the deed is engrossed, 
yet if a wrong stamp has been affixed, and a new stamp is necessary, the 

(a) This is the statement made by the Solicitor of Stamps, but the law stationers say 
that a longer period of time is allowed in practice for stamping deeds already executed. 
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penalty required by the Stamp Office is l<tf« for erery skin or sheett besides 
the proper duty. 

97ft1 ^'^^^ points upon which mistakes are made in practice in regard 
L J to the stamp duties on deeds are very Tarioos and difficult to be 
enumerated. Among the most frequent may be mentioned the case of an 
estate which is in mortgage* which, when sold, if the purchase<-money be 
over and above the mortgage-money, the balance is received by the ven* 
dor: upon that balance alone the ad valorem duty is sometimes by mistake 
calculated and paid, when it,. ought to be paid upon the total price or value 
given for the whole estate, which of course includes the mortgage-money. 
Again, careless practitioners sometimes omit to insert any clause in a mort^ 
gage or security deed, by which the amount secured is declared never to 
exceed some speci6c sum, where the security is intended to include and 
cover future advances, so that by this omission the deed becomes liable to a 
stamp duty, which attaches in cases of securities made for an unlimited 
amount. Also, where several parties join in a deed as vendors, conveying 
several distinct interests under several contracts, the stamp duty is some- 
times wrongly paid on the whole amount of the purchase-moneys, instead 
of being paid upon the amount due in respect of each purchase. Doubte 
have sometimes existed as to what ought to be the stamp duty where seve- 
ral coparcenere or joint tenants or tenants in common have conveyed their 
shares to a purchaser, or released to one of the other co-parcenen or joint 
tenanu, but it is generally underetood that until partition be made, joint 
tenants, co-parceners^ and tenants in common may join in conveying, and 
the two former may join in releasing the whole estate, the deed being sub- 
jected to one duty only on the gross sum paid ; and this is in accordance 
with the rules laid down in the existing Stamp Act, under the head Con- 
r*27Al ^^y^^^ « ^^^ ^^^^^ partition made, the contracts then *being not 
I- -^ for several shares, but for distinct portions of land, the duties pay- 
able must be several duties in respect of the divided estates under the parti- 
tion, or the share of each tenant in common. 

In an assignment of a mortgage it is now settled, that if no further ad- 
vance be made to the assignor, the deed of assignment requires only to be 
stamped with a commoa deed stamp of 35tf. If a further sum be advanced 
upon the assignment being made, and added to the original mortgage-money, 
then an ad vdlorem duty upon such additional advance only is payable, 
without any common deed stamp being required in respect of the assign- 
ment. Doe d. Bartley v. Gray, 4 N. db M. 710. This appeara to be the 
true construction of the 3 Geo. 4, c. 117, ss. 1 and 2. 

In Martin's case, 5 Bing. 160, upon an assignment of a mortgage, addi- 
tional lands were added to the original security, and an additional sum 
advanced by the assignee of the mortgage. It appears from the observa- 
tions made in that case, that Best, C. J., (according to the report) evidently 
only noticed half the section in the above act, which applied to the question 
of duties payable upon an assignment of a mortgage, where no new money 
is advanced, and that case cannot therefore be deemed an authority. 

An instrument which is intended to operate as a further security for 
money already advanced, and in respect of which the ad valorem duty has 
been paid, is not, under the 65 Geo. 3, c. 184, exempted from any other 
duty. See Lent v. Peace, 3 N. & P. 320. 



PRIMARY ETIDBNCB8 OF TITLK, B T C. 165 

It 18 well known that moneys payable under a mortgage deed for insur- 
ing premises from fire need not be considered as part of the moneys secured 
by the deed upon which stamp duty attaches, but moneys secured to be 
paid *for insuring a life or lives in such a deed will be considered rt^n^^-i 
as moneys secured by the mortgage, the exception in the Stamp Act, ^ -^ 
55 Geo. 3, c. 1^4, under the title Mortgage, extending only to insurances 
of any life or lives pursuant to any deed, whereby any annuity shall be 
granted for such life or lives. 

In mortgage deeds, where the equity of redemption subject to the mort- 
gage is left to go or devolve as the estate would have gone in case no mort- 
gage had been made, a mortgage stamp only is necessary ; but where by 
the mortgage deed the equity of redemption is settled or limited to different 
persons, uses or trusts, this change in the property, although it can only be 
an equity of redemption, renders necessary a settlement as well as a mort- 
gage stamp on th^ deed. These few poitits will show the student how 
much the subject of the stamp duties requires his attention. 



•CHAPTER XIV. [*278J 



OBSBRVATIONS ON SBVBRAL OF TUB DIFFERENT DBED8 AND INSTRUMENTS 
CONS^riTUTlNd THE PRIMARY EVIDENCES OF TITLB, AND THE POINTS TO 
BE ATTENDED TO UNDER BACH WHEN ABSTRACTED. 



The direct and primary evidences of title usually comprise the originals 
of all deeds and wills, grants and charters of various descriptions, private ^ 
acts of parliament, agreements, memorandums, and most other private docu- 
ments afiecting the title ; also probates of wills, letters of administration, 
exemplicatioD of recoveries, chirographs of fines, proceedings in bankruptcy, 
proceedings in Courts of £quity and other Courts of Record, copies of court 
rolls, certificates of parish and other registers, monumental inscriptions, and 
such other public documents as are usually proved by official or authenti* 
cated copies. 

Some observations are intended to be here inserted as to these common 
primary evidences of title, and the reader^s attention directed to some of the 
points occurring in respect of each, which call for particular observation. 

In Feoffments the usual memorandum of livery of seisin ought to be 
indorsed on the deed, and if made of gavelkind lands by a party who is 
under twenty-one years of age (as it may lawfully be,) the livery must 
appear to have been made in person, and not by attorney ; as infants cannot 
execute a deed appointing an attorney. It seems that a presumption that 
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-. livery of seisin has been duly made ought not to be relied upon, 
L -' after a possi'ssion of *less than twenty years. See Doe d. Wilkins 
V. Marquis of Cleveland, 9 B. & C. 864. 

A fine or feoflraent was formerly said to be so much stronger a convey- 
ance than a conveyance by lease and release, bargain and sale, or covenant 
to stand seised, that contingent and future interests, and mere possibilities, 
and some other interests of a similar nature, might be transferred or bound 
by a feofTment with livery, which would not pass by innocent conveyances, 
such as the above. See 1 Leon. 6, 33 ; and Hard. 416 ; and this efiect or 
operation must, it is apprehended, still belong to a feoffment, the only con- 
veyance having now any tortious operation. 

Gifts and GrantM Gift is the term generally applied to a deed by 

which an estate tail is created, but otherwise such a deed has no peculiari- 
ties to distinguish it. Grants are generally those deeds by which rights 
and incorporeal hereditaments, and estates in remainder or reversion are 
transferred. If a remainder or reversion be the subject of a grant, the par- 
ties should see that it is accurately described as the actual remainder or 
reversion in question, otherwise it may be contended that it has not passed 
by the terms of the grant. This inconvenience does not arise where the 
land itself is conveyed, as it generally is, by lease and release, because in 
such cases the interest of the grantor in the land parses, of whatever nature 
it may be, and this mode is therefore preferable to the granting of any par- 
ticular or specific remainder or reversion as above mentioned, although in 
small properties the stamp duty in respect of the lease for a year, which is 
still payable, is<^aved by adopting the single deed of grant. It is by pre- 
suming ancient conveyances or grants made in reference to certain cases, 
that many titles are supported or approved which could not be so by any 
r*2ftm ^^^^^^ evidence, «« ex diviurnitate temporis omnia presumuntvr, 
L -^ rite et Boletnniter acta^** but of this, and how far presumptions are 
to be carried, more will be said hereafter, under the head of Presumptive 
Evidence. A grant is considered as an innocent conveyance, and may 
operate under the Statute of Uses. 

Lease and Release, — The lease upon which a release was until lately 
founded may be either a bargain and sale for a year, taking effect under the 
statute of uses, or it might be a lease taking effect at common law under 
which an actual entry has been made. 

Corporations are sometimes said to be incapable of conveying by lease 
and release under the statute of uses, because they are incapable of taking 
lands to the use of another. See Bull, note to Co. Litt. 271, b. iii. 3 ; but 
there seems much reason for questioning whether corporations might not 
stand seised so as to charge their estate with a use, although they cannot 
take lands to uses. See Gilb. on Uses by Sug, p. 7, note. However con- 
veyances are generally made by a corporation by force of a feoffment or by 
a lease and an actual entry under it, upon which the release operates, and 
which obviates all objection. The late act of 4 Vict. c. 21, does not seem 
to afiect the mode of conveyance hitherto made by lease and release in the 
case of corporations. There is no doubt that a corporation may have the 
benefit of a use. The lease, whether under the statute or at the common 
law, if it be now made, should be made by those who have any present 
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legal estate or interest in the premises ; and it should be seen that the par- 
cels in the lease correspond with those in the release^ Under the late act 
of 4 & 5 Vict. c. 21, the loss of a lease upon which the release is grounded 
is not material, provided it is referred to in the release ; and in Ireland this 
has long been the case, the mere recital of or reference to the lease being 
held sufficient. 

*The release may oftentimes operate as a grant, or as a bargain p«oQn 
and sale, or as a covenant to stand seised, to meet the intention of I- -' 
the parties, if there are any circumstances that warrant its being so 
regarded. This kind of celease, founded on a lease, or bargain and sale, 
18 said to operate by enlargement of the estate, and is always regarded 
as an innocent conveyance, transferring no more than the party right- 
fally may. 

Bargains and iS^o/e^.— Bargains and sales enrolled are considered as 
deeds of record, of which as well as of other records a purchaser cannot 
usually require attested copies to be delivered to him on completion of his 
purchase, unless such copies are in the vendor's hands and do not relate to 
other larger property retained by the vendor. This form is therefore desir- 
able to be adopted as a means of conveyance where an estate is divided for 
the purpose of being disposed of in lots or small parcels, or where previous 
to a sale some arrangement by deed is rendered necessary to perfect the 
title, which deed must form part of the future title, as in cases where seve- 
ral mortgages or other properties are conveyed or settled by one deed, in 
order to save the vendor from being compelled to give copies of that deed, 
in such cases it is often desirable to have it enrolled. Bargains and sales 
are required to be enrolled by the 27 Hen. 8, c. 16, within six months from 
the date of the deed, and these months are lunar months (as is generally 
meant in civil matters where neither lunar nor calendar months are speci- 
fied.) I Prest. on Conveyancing, 38. Custom, has in some cases war- 
ranted a different mode of calculation, as in bills of exchange and other 
negotiable securities, and likewise in some ecclesiastical matters, in which 
cases the calculation is by calendar months. See on this subject a note 
by Mr. Chitty, 2 Bl. Comm. p. 141. In acts of parliament, such as 
•the fines and recovery act, calendar months are more generally p#oft21 
specified than lunar months. See Cooper v. M^Tavish, 1 Bing. >- ^ 
307. 

No particular words are necessary in a bargain and sale, but some con- 
sideration either of money or money's worth is necessary to support it. 
Bargains and sales made under powers or authorities in wills and acts of 
parliament, operate as common law assurances, and not under the statute of 
uses or as appointments of the use. Of these no enrolment is required; 
uses by deeds of this description may be declared and executed by the 
statute of uses, which they cannot be where the deed operates under the 
statute as a bargain and sale of the use, for there the bargainee is the person 
in whom the use is executed, and all subsequent uses declared after the use 
limited to such bargainee must be trusts. 

In Leases it is necessary to attend to the distinction between those taking 
efiect out of the interest of the lessor, and those taking effect under a power 
which appoints or directs the use ; in the latter the powers must be strictly 
pursued. 
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In leases made by teoants in tail, husbands seised in right of their wives, 
and ecclesiastical persons or bodie?, as well as in leases made under poweia, 
the rules before referred to at p. 05, roust be considered ; and see explanar 
tory of the law on this subject, 4 Cruise's Dig. 66. 

Where a lease is made in consideration of a premium, as well as in c«i- 
sideration of an annual rent, the practitioner will bear in mind that a double 
stamp duty is payable ; that is to say, a duty in respect of the fine, and a 
duty also in respect of the rent. We have before directed the reader's 
attention to the form and construction of the provisions, covenants and coa- 
diiions, contained in all leases, some of which declare the lease void in cer- 
r*2flai ^'^ events, *but which according to the recent decisions seem in 
I- -^ most cases to be regarded as being void only at the election of the 
lessor. 

Leases for lives in possession of freehold lands, it will be remembered, 
cannot be granted except by livery or by some instrument having equal 
force with livery of seisin, 3 Prest. Abst. 113. Freehold leases in reversioa 
and remainder may of course be created by grant. 

In practice it is often requisite to consider whether a deed amount to an 
assignment, or a lease, or tin underlease. It must be remembered, that the 
mere reservation of rent or of a right of entry will not of themselves conati- 
tute a lease. If the supposed lessor or grantor part with all his interest, 
the instrument must always be considered as an assignment, and not an 
underlease. Palmer v. Edwards, Doug. 187, note, 4th edition. See also 
Jeninson v. Lexington, 1 P. Wms. 555. Neither can an instrument pur- 
porting to be an assignment be construed as such, if by the grant of the 
term the smallest portion of estate be reserved to the grantor at the end of 
the term granted. 

•Ssaignmenta, — ^The distinction between assignments and underleases has 
just been adverted to. It is sometimes difficult to determine what interests 
may or may not be assigned. This difficulty has arisen chiefly with 
reference to possibilities, and interests of married women, which have been 
noticed elsewhere. Assignments of freehold interests in possession cannot 
be made but by livery, or by that which is equivalent to it; freeholds in 
remainder or reversion are usually passed by grant. 

In purchasing leaseholds there seem to be some advantages in buying 
from assignees of a bankrupt or insolvent, for they, not being usually 
required, as upon a common purchase, to enter into the common covenant 
r*2fl4l ^^ indemnify *ihe vendor, or the assignor, against the rent and the 
^ ^ covenants of the original lease.any subsequent purchaser from them 
cannot well be made answerable for any other default in payment of the 
rent, or in the performance or observance of covenants, than what may hap- 
pen during the particular time that he may hold the property. The disad- 
vantages under which such purchasers labour is, that (as assignees of 
bankrupts or insolvents are not compellable to covenant as common vendors) 
they usually get no covenants for title. Where a claim of covenants on 
the part of each purchaser, indemnifying his respective assignor, is kept up 
from one deed to another, the last assignee becomes in fact liable to indem- 
nify all the former holders, except in such cases as are alluded to above, 
where one of the holders has become bankrupt or insolvent, which breaks 
this chain. Staines v. Morris, 1 Yes. & Bea. 8 ; Burnett v. Lynch, 5 B, 
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^ C. 589 ; and see also as to the liabilities of an assignee of the equitable 
estate in leaseholds, Close v. Wilberforce, 1 Bca. 116. 

Mortgages may be affected by any of the foregoing deeds, whether 
feoffments, lease and release, bargains and sales, or assignments ; and 
equitable mortgages are effected by agreements, or even by a deposit of 
deeds, from which an agreement may be inferred. The primary operation 
of a mortgage deed, whatever form be adopted, is equivalent to that of a 
common purchase deed, but the full operation is in the mortgage, restrained 
by the subsequent proviso or condition. . This proviso or condition, or the 
trusts inserted, may either be to render the deed void upon payment of the 
mortgage money, interest, &c., or upon those payments being made, for a 
reconveyance of the estate, or for a cesser of the term. The mortgage deed 
being void at law in the event only of the money being satisfied on the 
precise day fixed by the *deed (which it scarcely ever is,) the con- ptoQO 
sequence is that the estate, in default of payment, vests in the mort- L -1 
gagee, which, upon payment of what is due (namely, the amount of the 
principal money, interest and costs,) is conveyed or transferred back to the 
moEtgagorfthe mortgagee usually covenanting by the deed of re-conveyance 
or assignment that he has not encumbered the property. 

It may here be again observed, 4hat an equitable mortgagee or assignee 
of leasehold property is liable for the rent and covenants of the lease under 
which he claims, although he does not take possession. Close v. Wilber- 
force, 1 Beav. 116, and the cases there cited. In mortgage deeds, it is the 
practice to insert more absolute covenants for title by the mortgagor than 
are usually given by vendors in purchase deeds^ by way of affording greater 
security to the mortgagee. In many mortgages the mortgagee is entrusted 
with a power of selling the property as a further security, and this power is 
generally to be exercised after notice given to the mortgagor, or sometimes 
without any notice, and the mortgagee or his trustee has power to convey 
and to give discharges to any purchaser of the premises for the amount of 
the purchase money. Previous to selling under such a security, a mort- 
gagee should be prepared with evidence of default in payment of the 
mortgage money having happened ; for it has been lately held that his own 
solemn declaration under the 5 & 6 Will. 4, c. 62, (the abolition of oaths 
act) unsupported by any other evidence that default has been made in pay- 
ment, is not sufficient evidence of non-payment to support a sale. Hobson 
V. Bell, 2 Beav. 17. In mortgages, where the mortgagor is anxious to have 
notice of any sale before his property is sold, but the mortgagee wishes an 
unrestricted power of sale without being compellable to prove notice of the 
sale to have been given to *the mortgagor, the power of selling is p^aq^-i 
inserted generally, and is not stated so as to require notice to be L J 
given to the mortgagor. Thus the mortgagee may sell at any time without 
producing any proof beyond his mortgage deed of his power being duly 
exercised. The mortgagee then in such cases enters into a covenant by the 
same deed, (which is merely a personal covenant,) by which be agrees that 
no sale shall be, made without notice given to the mortgagor. 

In cases where the mortgagor is himself the occupier of the mortgaged 
property it is often useful and convenient as between him and the mort- 
gagee to stipulate at the time of the mortgage that if default be made in 
payment of the money, the mortgagor shall be considered as tenant of the 
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property at a fixed rent, for which the mortgagee shall, as a means of 
recovering his ioierest, have the power to distrain in the same manner as 
for rent in arrear. 

Upon investigating a title to properly in mortgage, these clanses oaght of 
coarse to be set oat by the abstract, and to be well considered by the pro- 
fessional adviser. 

We have alluded elsewhere to the desirableness, where loans are made 
by trustees, of concealing in many cases, as far as may be, the fact that the 
money is trust money, with a view of saving to all parties the inquiries and 
trouble consequent upon the belief that it is not the proper money of the 
persons lending, or that they have not full power to give discharges upon 
repayment of the loan. 

By a late statute, the 4 & 5 Will. 4, c. 29, trustees authorised to lend 
money at interest on real securities in Qreat Britain are empowered to lend 
the same or any part thereof on real securities in Ireland, with a proviso that 
all loans in which any minor or child unborn, or person of unsound mind, is or 
may be interested, shall be. made by direction and under the authority of the 
rf^fiTl ^^^^ ^^ *Chancery or Exchequer in England, such oir^ction or 
L -^ authority being obtained in any cause upon petit?on in a summary 
way ; and the like consent of all persons required to the investment of the 
money in Great Britain is to be liad, if invested in Irehind under the above 
act. 

It seems however that the Court of Chancery will exercise a discretion 
whether or not it will be for the benefit of parties claiming under the settle- 
ment to have it so invested, before the order is made by the court under the 
act. Stuart v. Stuart, 3 Beav. 430. But the court will not, at the sugges- 
tion of the tenant for life, allow the fund to be so invested merely to give 
such tenant for life 5/. per cent, interest instead of 4/. 

In marriage settltmerUs^ as connected with titles, very various are the 
points requiring attention ; the construction of the difierent clauses, the 
powers and authorities to sell, to lease, and to mortgage, to raise portions, 
jointures, and sums in gross, and the power to appoint new trustees are to 
be considered. One important point to be regarded in every settlement of 
freehold is, whether the legal estate be vested in trustees, or whether the 
use be executed in those who are intended to take beneficially under the 
settlement. Upon this question depends the validity of recoveries and the 
eflTects of fines, the operation of the rule in Shelley's case, the right or 
power to make leases, and the operation of them when made. 

Another question which always arises is, whether the settlement is ante- 
nuptial or post-nuptial, and if the latter, whether the articles can be pro- 
duced in support of the settlement. If not, whether the recital of the arti- 
cles be- consistent with the strict limitations contained in the deed, although 
recitals are not to be relied upon in all cases as evidence of articles. Credi- 
tors cannot certainly be bound by a mere recital of articles said to be entered 
r*2Rfil '"^^ before *marriage contained in a post-nuptial settlement, but it 
I- ^ will be remembered that a post-nuptial settlement, if made by one 
not indebted at the time, is valid as against future creditors, although as 
against purchasers for valuable consideration from the settlor, (whether 
with or without notice of the settlement,) it cannot stand, and this seems to 
be the consequence of the provisions of the two statutes, 13 Eliz. c. 6, and 
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27 Eliz. c. 4, Batlersbee ▼. Farrington, 1 Swnnst. 113; Holloway v. Mil- 
lard, 1 Mad. 414. Courts of Elquiiy take upon themselves to rectify or to 
set aside settlements as well as other deeds which have been improperly 
made, whether by reason of mistake, surprise or fraud, under which last 
term are technically comprised those settlements which are not in accord- 
ance with the terms of the articles. 

If the settlement contain clauses inconsistent with or contradictory to the 
articles as recited ; if for instance the recital- of the articles state an agree- 
ment that the property should be settled on the parents and their issue, and 
the settlement, instead of giving the parents an estate for life with a re- 
mainder to the issue in tail or a remainder in fee, has vested an estate tail 
at once in the parents, such a mistake as this a Court of Equity will correct, 
if application be made within a reasonable period, (perhaps if within thirty 
years or thereabouts,) and will give the proper intended estates to the child- 
ren, which it will be out of the parent's power to bar; see Trevor v. Trevor, 

1 Eq. Ca. Ab. 387 ; also Fearne*s C. R. 00. 

Unless such a reformed settlement be made, a ^purchaser may refuse to 
complete his purchase under a contract entered into by parents or others 
wrongfully entitled. If however the settlement has been acquiesced in or 
acted under by parties of full age, and who have been under no incapacity 
for thirty or forty years, or who have had time *and opportunity r-^nacn 
to assert their rights, it appears hardly probable that a purchaser L -^ 
could refuse to complete his purchase on the ground of the settlement not 
being conformable to the articles, even if the articles should be produced ; 
unless under a new settlement if made, some different rights or estates 
might fairly be created which would subject a purchaser to claims quite at 
variance with those whose estates he would purchase. See Johnson v. 
Johnson, 1 J. & W. 479, by which it appears that a settlement made by 
order of the court ought always to include provisions for the children or 
issue of the marriage. 

In a singular case, reported in the 3 Russ. 390, Robinson v. Dickenson, 
where there had been two settlements made, the first previous to a marriage, 
which was declared void, and the second previous to a second marriage be* 
tween the same parties, the Lord Chancellor decided that the first settlement 
was void, as having been made under a mistaken impression that the first 
roanriage was a valid marriage, and that the second settlement should pre- 
vail, the marriage to which it related being good. 

In the case of The Marquis of Bredalbane v. The Marquis of Chandos, 

2 Mylne & Craig, 711, the question was whether, where certain proposals 
of marriage were reduced into writing, after the preparation of which a 
settlement was executed, apparently very much in accordance with the 
proposals, but not referring specifically to the proposals, the settlement might 
be corrected or altered on the ground of the {proposals not having been rightly 
followed or acted upon. 

The Lord Chancellor, in giving judgment, says, «*The ground upon 
which this motion is rested is, that there is evidence which would justify 
the court in correcting the settlement. The proposals having been after* 
wards matured into a settlement, it is the settlement which binds the rights 
*of the parties, unless there be something bringing the case within p^oooi 
the authority of other cases, in which the court has felt itself autho- ^ J 
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rised to correct a settiement, upon the ground of mistake or misappreheD6](m» 
and to introduce into the instrument something which appears to ha^e been 
the intention of the parties, as evidenced by other means than the aetUeioent 
itself. 

•« Novir in order to justify the Court in taking such a course, it is obvious 
that a clear intention must be proved ; it must be shown that the settlement 
does not carry into effect the intention of the parlies. If there be merely 
evidence of doubtful or ambiguous words having been used, the settlement 
itself is the construction which the parties have put upon those doubtful or 
ambiguous words. They have themselves removed any doubt which might 
have existed upon that which forms the foundation of the settlement. But 
in this case, although it is unnecessary for me to pursue that subject 
farther, there is in fact an absence of proof that the seltlement did grow 
out of these proposals. It difiers from the proposals in some most important 
parts. 

««No doubt those were the proposab originally suggested : what passed 
between the time when the proposals were prepared and the execution of 
the settlement ; what gave rise to any change of intention, or why it wss 
that the settlement was not in conformity with the proposals in other 
matters, does not at all appear; but there is evidence of a manifest depar* 
ture in the settlement, in some important points, from the arrangement as 
contained in the proposals. In order to justify the Court in correcting the 
settlement, it must be proved, not only that the contract was diflferent from 
that which the settlement carried into effect, but that there was no change 
of intention by which the circumstance, that the settlement did not follow 
the terms of the original contract, might be explained.*' 
r*20l1 *^ defect therefore in this particular, namely that the settlement 
I- ^ and the contract or, articles do not agree, may be fatal to a title ; for 
a purchaser could not in any case be compelled to take a title in fVhich a 
mistake (although clearly such a mistake as a Court of Equity would rec- 
tify) appears upon the title as to an important point. 

Every vendor has it in his power, before ofiering his estate for sale, to 
get simple mistakes in settlements and deeds reformed, by application to the 
Court of Chancery. But there must be some sufScient evidence produced, 
on which the Court can proceed to act. 

On this subject Sir E. Sugden (Lord Chancellor] says, in Alexander v. 
Crosbie, Lloyd & Groold's Reports (1835)t 150, ««In all cases, perhnps, in 
which the Court has reformed a settlement, there has been something 
beyond the parol evidence, such, for instance, as the instructions for pre- 
paring the conveyance, or a note by the attorney, and the mistake properly 
accounted for. But the Court would, I think, act, where the misuike is 
clearly established by parol evidence, even though there is nothing in writing 
to which the parol evidence may attach." Thus in a late case the engross- 
ment of a deed was corrected, \^here the sheets of a draft having been pat 
up in the wrong order, it was hastily engrossed and executed, and when 
perused, turned out to be utter nonsense, but when Ihe draft was put in 
order, was quite consistent^^ee upon this subject Cord waller v. MackriU, 
2 Eden, 346. Difficulties arising from the inconsistency of settlements 
with marriage articles are influenced, like many othera, by lapse of timCf 
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bat their importance is now diminished by the 3 & 4 Will. 4, c, 27, the 
new Statute of Limitations. 

Where articles are the foundation of a marriage settlement, the words of 
limitation in the settlement should be *com pared with the terms or p^aqo-i 
words of the articles when produced ; on this account the limitations L -^ 
10 marriage articles are always recommended to be fully set forth by the 
abstract. See Fearne^s C. R. 92. How far the consideration of marriage 
in a settlement will carry the limitations in remainder in that settlement, so 
as to support them and make the parties in remainder purchasers for value, 
so that such estates cannot be defeated or avoided by the settlor, or any 
claiming under him, it was considered in the case of Johnson v. Legard, 3 
Mad. 283, in which it was held, that limitations to a brother of the settlor 
after prior limitations to the sons of a second marriage of the settlor, were 
voluntary, and could not be within the consideration of the settlement, and 
that a purchaser for value from the settlor might therefore hold discharged 
of those limitations, although he bought with notice. See also Clayton v. 
Earl WiQton,3 Mad. 302, in note. 

Where a sale takes place under a marriage settlement, a power is often 
^ven to revoke the old uses, and to declare new uses, with an authority to 
the trustees to give receipts for the money. The plan is in general strictly 
acted upon in making a conveyance under the settlement, but if there be no 
such power of revocatioiv, but a power only to declare new uses, the old 
uses may be considered as revoked, and indeed will be impliedly revoked, 
by the exercise of the power of simply declaring new uses, and it is not 
therefore essential to revoke expressly the old uses. See Butler's MS. notes 
on Conveyancing, tit. Powers. 

If a power be given to the trustees^ to sell or exchange upon other lands 
being conveyed or settled to the same uses, it has been held, that the power 
does not arise until this substituted settlement has been made, and that 
therefore a purchaser from the trustees should require to see *that r«oQA-| 
this has been done prior to the taking of his conveyance. 1- -' 

It is now more usual to adopt a different form of proviso or power in this 
respect in settlements, and to state by the deed that when, or. as soon as any 
sale shall be made under the power, the money to arise from such sale shall 
be settled to the same uses as those originally declared affecting the pro- 
perty first settled. 

And where the usual power to sell and exchange is inserted in a settle* 
ment or deed, with a direction that when any lands are sold, others shall be 
purchased and settled to the same uses, if the property has become sub- 
jected to any mortgage or incumbrance created subsequently to or under 
the power in the settlement, it is important for the mortgagee, upon a sale 
being made or attempted to be made under the power, to understand what 
is the situation in which he is placed. Fn general it will be found that the 
power of sale over*rides all the uses of the original settlement, and that the 
lands settled are, when sold under the power, discharged from the mort- 
gage or other incumbrance created in the first instance. But in almost all 
these cases the tenant for life under the settlement is required to be a con- 
senting party to the execution of the power, and it seems to be considered, 
that by having given his consent to a mortgage, the tenant for life's power 
of consenting to a sale is, for the timei suspended, and therefore there appears 
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(o be but little risk of securities made over property thus settled being inva« 
lidated by a subsequent sale. See Walmsley y. Butterworlh, in Appendix 
to Coote on Mortgages. 

Where an estate is derived under any instrument and that estate is liable 
to be defeated or affected by an express proviso or condition, it seems that 
any estate created out of or under such first estate must fail, when the 
r«9Qi.i ^^^ ^^ original estate is determined by the proviso or condition 
L J taking ^efi^ect ; as in the case of lessee and under-lessee, where the 
original lease contains a proviso for re-entry and avoiding the lease upon 
condition broken ; if the lease be determined by the condition taking efiect, 
the. under-lease must likewise fall; but it is otherwise where the original 
estate is determined by act or operation of law, as where tenant for life 
makes a lease and then commits waste, or makes a feoffment, and the rever- 
sioner enters for the forfeiture, this shall not determine the lease granted by 
the tenant for life, for the law, not the contract, has determined it. Co. Lilt. 
234 a. 

Exchanges are now effected in two ways, either by a single deed, by 
which one estate is granted by one party to another, in exchange for the 
other estate ; or the same purpose is effected by two deeds of conveyance, 
one being made in consideration of another conveyance of even date, each 
conveyance comprising only one of the properties, and operating as any 
common purchase deed. In this arrangement the ^common clause of evic- 
tion may be introduced. 

The mutual warranty, which is incident to the former kind of exchange 
deeds, may, by this latter plan, be got rid of, but not where the eviction 
clause is inserted. That clause of eviction generally extends the warranty, 
which is always implied by the word exchange, beyond the bounds to 
which it is otherwise confined, where it arises by implication upon that 
word. The rule as to this implied warranty is, that it charges the land into 
whose hands soever it may come, and the exchangee or his heirs may, if 
evicted, enter and resume his old interest in the land which he gave away in 
exchange. It is held, however, that the right to take advantage of this 
implied warranty does not run on to the assignee of either of the exchanging 
parties, although the assignee of either party may be liable in respect of the 
r*2d')1 lands he receives or holds to the other actual *party to the exchange, 
L -^ who has not aliened his share ; consequently when the land received 
in exchange is once aliened, the land given in exchange may be considered 
as free from any claim, at least from him to whom it is aliened, by reason 
of the warranty* > But in the case of the eviction clause being inserted, and 
the word assigns being used, it seems that the right of resuming possession 
of his former estate may be enjoyed by the assignee of either of the parlies 
to the exchange. The old objection, that lands to be exchanged, at the 
common law, must be. equal, is easily obviated where it is desirable, by 
effecting the exchange by two separate conveyances in one deed, or by two 
separate deeds in manner above alluded to. 

Surrenders, — ^The doctrine of surrenders (for the instrument is described 
by its operation) is so closely connected with the doctrine of merger, that 
the same rules may be applied almost indiscriminately to both. Merger 
may be said to occur by the implication of law, while surrenders are occa' 
sioned by the acts of the parties. See the rules as to merger, ante, 255. 

It is always material to observe in surrenders and with respect to the 
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merger of estates, what are the estates immediately in succession one of 
another. If any estate of freehold be interposed between two other estates 
of freehold, no surrender or merger between such latter estates can take 
place, but an estate for years will not prevent two freeholds in succession 
merging the one in the other. It is immaterial that the estate in rever- 
sion be of shorter duration than the estate which is surrendered or merged 
in it, 1000 years may well be surrendered or merged in a reversion 
of one day, if the day be immediately expectant upon the 1000 years. 
Thus if A., the owner of the freehold, grant a lease of 1000 years to B., and 
the following day grant a lease of the same property to C. for •one -#00^-1 
year, and then 6. surrender to C, the 1000 years is merged in the L J 
one year and G.'s estate takes effect in possession. This is the simplest 
and most common instance of merger. An implied surrender or merger 
takes place where one being tenant of lands, generally for a term of years, 
accepts a grant-of the same lands for another term, whether greater or less 
is immaterial, the acceptance of the secoqd term is considered as an assent 
to the waiving, abandoning, or surrendering of the first term, and coose* 
quently it is held that the first term of years is annihilated and merged ia 
the second. Other instances of surrenders might be given, but the doctrine, 
if fully gone into, would exceed the limits of this little work» Mr. Preston 
has treated fully of the subject in his third volume of the Practice of Con- 
veyancing. 

Appoinimenta take effect under the Statute of Uses. It must be seen 
that the power is strictly pursued, both as regards the operative words of 
the deed and the form of the execution and attestation. Wright v. Wake* 
ford, 17 Yes. 459; M*Glueen v. Farquhar, 11 Yes. 475. 

The act of 54 Geo. 3, c. 168, intended to confirm deeds not properly 
attested, by reason of the word signed having been omitted in the attesta- 
tion, was retrospective only and does not provide for cases happening since 
it was passed. 

In appointments it is advisable to see that the uses to arise are to arise 
from a proper seisin, and particularly that the appointor has not vested the 
legal estate in the appointee where it is otherwise intended, and is neces- 
sary that it should not be so vested. Where words of appointment as well 
as words of conveyance are both used, or are mixed up together in the deed, 
as is sometimes done, (a plan which it is not often desirable to adopt,) it is 
necessary to consider whether the instrument shall be held to be an appoint- 
ment or a conveyance. Perhaps on this subject *the author may p^og^n 
be excused introducing a case with the opinions given upon it, to >- -^ 
which, as being the opinions of two of the most eminent lawyers of the day, 
every respect is due, and which may serve to illustrate a difiicuU and 
abstruse branch of the law. 

The case stated was as follows : — 

In 1781, E. M. was seised of lands in fee. 

10th October, 1781, by indentures of lease and release between the said 
E. M. of, &c., and J. M. of, &c., the said £. M. in consideration of £ 
granted, bargained, sold, and released unto the said J. M., his heira and 
assigns, all the said lands, dbc, to hold unto the said J. M. and his heirs, to 
the use(a) of such person and persons, and for such intents and purposes, 

(a) In my opinion the oses were void. — U. P. 
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and in snch shares, and subject to such limitations, &c., as the said J. M. 
should at any time during his life, by deed or deeds, to be sealed and deli- | 

▼ered in the presence of and attested by two or more credible witnesses, (or 
by will executed as therein mentioned,) direct, limit, or appoint, and for 
defauh of such direction, and in the meantime, and until, dbc, and as to 
such part, &c., of which no such direction should be made, or in case any 
such should be made, then when and as the same should determine, to the 
only use and behoof of the said J. M., bis heirs and assigns forever. 

drd April, 1782, by indentures of lease and release (attested by two wit- 
nesses) between the said J. M. of the one part, and W. P. and H. his wife 
of the other part, the said J. M. in consideration of money paid hy P. and 
wife did grant,(6) bargain, sell, release, confirm, limit, direct, and appoint 
to the said W. P. and H. his wife, and to the heirs and assigns of the said 

r*20fil ^' ^' ^^^ ^' ^^' ^^^^* ^'' *^^^ ^'^ lands, &c., to hold the same 
t J unto the said W. P. and H. his wife, their heirs and assigns, to and 
for the soTeral uies thereinafter declared, t. e, to the use and behoof of such 
person or persons, and for such estate or estates, interests and purposes, and 
in such parts, shares, and proportions, and under and subject to such limi- 
tations, &c,, and in such manner and form as the said W. P. and H. his 
wife should from time to time, during their joint lives, by any deed or deeds, 
to be by both of them sealed and delivered in the presence of and attested 
by two or more credible witnesses, direct, limit, or appoint, and in default, 
^c, and in the meantime, &c., and as to such parts, &c,, whereof no limi- 
tation should be made, &c., to and for the only proper use and behoof of the 
said W. P. and H. his wife, and of the survivor of them, and the heirs and 
assigns of such survivor, and to and for no other use, &c., whatsoever. 

May 6 and 7, 1700,' by indentures of lease and release, (attested by two 
witnesses) between the said W. P. and H. his wife, of the one part, and J. 
M. of the other part, W. P. et Ux. in consideration of money, and in pur- 
suance of the power given by the indenture dated 1782, and of all other 
powers, did give, grant, bargain, sell, alien and confirm ; limit and appoint 
unto the said J. M., his heirs and assigns, ail the said lands, dbc. To hold 
unto the said J. M., his heirs and assigns, to the use and behoof of such 
person and persons, for such estate and estates as the said J. M. should by 
deed, &c. And in default, dbc, dbc, in the meantime, ^., to and for the 
only proper use and behoof of the said J. M. his heirs and assigns forever. 

No fine was levied by P. and wife. 

Mrs. P. survived her husband. 
r*20dl ^* ^'^^ question for your consideration is, whether the *deeds 
L J executed by Mr. and Mrs. P. were efl^ectual to pass the fee. 

As Mr. and Mrs. P. were the releasees in the deed of 1782, and the only 
persons interested under the intended uses, it is doubted whether they were 
not in of their legal estate, so as to prevent the power of appointment tak- 
ing effect. The vendors rely on Morton v. Lees, Sug. on Powers, 133; 
and also on Ray v, Pung, 5 Madd. 320 ; 5 Barn. & C. 66, in support of 
the power of appointment. But no reasons are given for the decision in 
Morton v. Lees, and the facts are diflferent in Ray v. Pung, for there the 
seisin to uses was in a stranger ; and Preston, in arguing this case, 5 Madd. 

(a) If io, these deeds operated as a conveyance and not as an appointment — ^R. P* 



PRIMARY ETIDENGB8 OT TITLB, ETC. 177 

Sidy seems to say he could not support the case, if the releasee had been the 
same person. 

The vendor also urges that the power given to Mr. and Mrs. P. gave 
them a power to appoint in a mode by which the legal fee would not enable 
them to convey, and that the ultimate use is not limited to P. and wife in 
fee, bat to them and the survivor, and the heirs and assigns of such sur- 
vivor, and that therefore the power of appointment may be considered as 
more beneficial than the legal estate. 

£>o the circumstances above stated form any objection to the title ? 

Op. We are of opinion that the power of appointment to P. and his wife 
arose, and consequently the title of a purchaser derived under them is in 
this respect free from objection. 

It will be seen that in most of the late cases upon the construction of 
deeds, intention has been genemlly suffered to prevail as well in Courts of 
Jew as in Courts of equity, where there is any doubt upon the document, in 
order that the desired effect may be given to the instrument, rather pi^qnni 
*than the effect which would follow a strictly technical construction ; L -* 
see Daniel v. Dudley, 11 Sim. 163; and accordingly that where a deed 
may be construed either as a grant, or as a lease and release, or bargain and 
sale, or either as a conveyance or as an appointment under a power, the 
intention of the parties in this respect, if capable of being discovered from 
the document, shall decide the question. 

In cases where appointments are made to unborn children, the rule 
against perpetuities is sometimes infringed, and therefore in considering the 
effect of an appointment the nature of the power should be considered, whe- 
ther it be a general or a confined power vested in the appointor, because if 
the latter, (that is to say) a power of appointing to certain specified objects 
as children or grandchildren, the appointment when executed may possibly 
extend beyond the bounds allowed by law for perpetuities, by giving estates 
which will tie up the property longer than & life or lives in being and 
twenty-one years, calculating from the time of the execution of the deed 
creating the power. 

It is different where the power is capable of being extended to any gene- 
ral objects, for in such cases it is regarded as conferring the same unlimited 
Tight of disposition as if the donee of the power were the actual owner of 
the property ; see Bug. on Powers, vol. ii. p. 249. In the treatise just 
referred to wHi be found the whole subject of powers discussed ; and it is 
only a casual allusion that can here be justified, the points referred to being 
auch as are sometimes connected with the subject of evidence, or are of 
frequent occurrence in practice, or new or doubtful points. Thus the des- 
truction of powers appendant to an estate for life may be mentioned as one 
of the subjects of frequent occurrence upon the investigation* *of p«QA|-i 
titles. Powers appendant, such as a power of leasing, or a power ^ -* 
collateral, such as a power of appointment among children, or to jointure, 
may be released or extinguished. The case of Badham v. Mee, 7 Bing. 
695, involved a question of this kind. There it was decided that where 
tenant for life, with a power of appointment vested in him in favour of his 
children, becomes bankrupt before the execution of the power, the convey- 

OCTOBBR, 1847.— 12 
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ance to the assignees (or since the late Bankrupt Act, I & 2 Will. 4, c. 
56» s. 20, if the same analogy is to hold, the vesting of the estate for life of 
the bankrupt in the assignees,) destroys the power incident to that estate of 
the bankrupt, a conveyance therefore hy the tenant of his life estate must 
prove destructive of the power. It is now settled that a power simply col- 
lateral cannot be released or extinguished, bat if reserved for the donee^s 
own benefit, it may be released. See upon this subject West v. Berney, 1 
Russ. & Myine, 431, and Hole v. Escott, 2 Keen, 444. 

By the 6 Greo. 4, c. 16, s. 77, the assignees of « bankrupt are authorised 
to execute powers vested in the bankrupt which he might legally have 
executed for his own benefit* Also an important change in the mode of 
executing powers by will has been made by the 10th sect, of the late Wills 
Act, the 1 Vict. c. 26, which enacts that no appointment by will shall be 
valid unless executed in manner thereinbefore required (that is, by writing 
signed by the testator, or by some other person in bis presence, and by his 
direction in the presence of two witnesses present at the same time.) And 
by that act it is declared that every will executed in manner thereinbefore 
required, shall, so far as respects the execution and attestation thereof, be a 
valid execution of any power of appointment by will, notwithstanding it 
shall have been expressly required that a will made in exercise of such 
p^AAA-i power shall *be executed with some additional or other form of 
L -J execution or solemnity. 

Upon the subject of the release or extinguishment of powers, the reader 
will find much useful learning in the cases cited below, viz., Smith v. Death, 
6 Mad. 371 ; West v. Berney, 1 Russ. & Mylne, 431 ; Bickiey v. Guest, 
1 Russ. & Mylne, 440 ; Badham v. Mee, 1 Mylne & K. 32. 

Prior to the late Wills Act, a power to dispose of property by will directed 
to be signed and published in the presence of witnesses, was held not to 
be sufficiently executed by a will attested purporting to be signed only ; 
nor could extrinsic evidence of the actual publication of a will in such a case 
be allowed. Allen v, Bredshaw, 1 Curteis, 110. But in Doe d. Spilsbury v. 
Burdett, 6 N. & M. 259,(c^ where the will itself was in these terms, "I* 
the testator, publish and deiare this to be my last will and testament, in wit- 
ness whereof I have hereunto set my hand and seal," and the attestation 
was simply >« Witness A. B. and C.,*' this was held to be a sufficient 
publication and attestation. See also Bailer v. Burt, 6 N. & M. 281. 

Deeds to lead the useSf and deeds to declare the uses of fines^ were 
formerly instruments taking efiect likewise under the Statute of Uses. 
These deeds were auxiliary to the fines, and were taken as a part of such 
assurances. In small purchases where a fine was necessary this form of 
conveyance was useful, as the expense of the lease for a year was thus 
saved ; and even the deed to declare or lead the uses might be spared, pro- 
vided there were evidence of a consideration moving from the conuzee suffi- 
cient to attract the uses of the fine levied, and prevent its resulting in favour 
of the conuzor. But in large purchases, the declaration of the uses of fine 
r*^OSl ^** generally *comprised in the release, which formed part of the 
L i conveyance ; the fine and lease and release being altogether consid- 
ered as one assurance. Doe d. Odiarne v. Whitehead, 2 Burrows, 704. 

(c) This ca«e if now under appeal 
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There is scarcely any obserration necessary as to tho operation of such 
deeds ; they took efiect under the Statute of Uses, and are now of course 
superseded by the act abolishing fines and recoveries, the 3 db 4 Will. 4, c. 
74, 

Under all these deeds, which take effect under the Statute of Uses, the 
first use is executed, and therefore a second use if introduced into the limi- 
tations, is only a trust estate, jind in a fine the conuzee is the party from 
whose seisin the use arises. Any words which manifest the intention of 
the parties to these deeds will govern the limitation of the uses. The uses 
of a fine being once declared cannot be varied by any subsequent declara- 
tion without an express power reserved to revoke the first uses ; but parties 
might agree, after executing a deed to lead the uses of a fine, and before 
that fine was levied, to waive their rights, or change the uses by another 
deed executed previously to the levying of a fine. Houghton v. Tate 3 Y. 
& J. 486. This cannot now be done under the new system; and formerly 
it might, as is apparent in some cases, have opened a door for fraud, by 
enabling parties to suppress an important deed and to substitute another for 
it. 

Beeoveries and JFTne^.— Two of the oldest and most important modes of 
assurance yet remain to be noticed, and akhough they have lately been 
superseded in practice by the act of 8 & 4 Will. 4, c. 74,. it must be many 
years before the learning connected with them can become obsolete or use- 
less. First, a common recovery has always been regarded as a tortious 
conveyance, and was used as well for barring rights of dower and other 
charges upon lands, as for barring remainders and reversions expectant 
upon estates tail ; or to speak more correctly, for enlarging ♦the i-ton^l 
estate tail into a fee. In this it differs from the operation of a fine, t J 
which, by merely barring the estate tail itself and creating a base fee, does 
not bar the remainders or reversions expectant upon the esuite tail, but 
brings the remainders or reversions into possession ; the baser fee created 
out of the entail becoming merged in such estates in remainder or rever- 
sion. 

The requisites to be attended to, in considering the validity of a recovery, 

are chiefly matters of form. It is material that there should be a tenant of 

the freehold (or a tenant to the pnecipe as he is usually called) either of the 

legal or of the equitable estate. It may be sufficient that it be only of the 

latter, in case the reversion or remainders to be barred are only equitable. 

Against this tenant of the freehold the writ of entry or praacipe was brought, 

and the freehold was required to be vested in such tenant on or prior to the 

last day of the term of which the recovery was suffered, and by a fiction 

the party to whom the property was to be passed recovered the estate against 

the tenant in tail. Where leases of a freehold nature were subsisting, and 

as such were necessarily considered as the first estate of freehold, it was not 

necessary that such estates should be surrendered or got in, or that any 

lessees for life or lives at certain rents should join in making the tenant to 

the precipe, in order that the recovery might be well sufl^red. This was 

under the statute of 14 Qeo. 2, c. 20, by which it was provided that all 

recoveries suflered without the concurrence of such lessees should be valid. 

An equitable estate of freehold, and of course an equitable tenant to the 

precipe whose estate is derived out of such equitable estate, could only be 
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sttfficieDt in cases where all the remainders or reTersions intended to be 
barred were equitable^ the general rule being, that to bar legal remainders 
r*^051 ^^ reversions, there must be a legal ^estate of freehold in possession 
t- J vested in the tenant to the praecipe ; but to bar equitable remainders, 
an equitable estate of freehold would suffice ; and it seems to be now well 
settled that a legal estate of freehold, vested in the tenant to the precipe, 
being the most perfect estate, would be sufficient for barring equitable as 
well as legal remainders or reversiont. But now by the 9 & 4 Will. 4, c. 
74, sect. 11, jt is provided «<that no common recovery already sufiered or 
hereafter to be sufiered shall be invalid in consequence of any person, in 
whom an estate at law was outstanding, having omitted to make the tenant 
to the writ of entry or other writ for sufiering such recovery, provided the 
person who was the owner of or had power to dispose of an estate in pos- 
session, not being less than an estate for a life or lives, in the whole of the 
rents and profits of the lands in which such estate at law was outstanding, 
or the ultimate surplus of such rents and profits, after payment of any 
charges thereout, and whether any surplus after payment of such charges 
shall actually remain or not, shall within the time limited for making the 
tenant to the writ for sufTering such recovery have conveyed or disposed of 
such estate in possession to the tenant to such' writ ; and an estate shall be 
deemed to be an estate in possession^ notwithstanding there shall be sub- 
sisting prior thereto any lease for lives or years absolute or determinable, 
upon which a rent is reserved, or any term of years upon which no rent is 
reserved." 

The next important point to be regarded in a recovery^ is whether the 
proper party was vouched, and if it be a recovery with double voucher, it 
must be seen that he vouched over. The whole efficacy of a recovery is 
supposed to proceed upon this voucher, and the compensation, or feigned 
r*a06n c^™?®'^^*^^*^'^' given to the party ^vouched, who was or ought to 
L -^ have been the person seised of the estate tail. The difi!erence as to 
the recoveries with single, double, and treble voucher consists in the first 
case of the tenant in tail only being vouched, or in the second case of his 
being vouched and again vouching over, or in three persons being vouched, 
including the tenant in tail, he being the last party voQched ; and although 
it may be proper to notice these three kinds of recoveries, yet it is doubtful 
whether the last ever had any greater force than the recovery with double 
voucher, or was ever necessary to be adopted. The second, namely, that 
with double voucher, was the one most used, and generally answered all 
practical purposes. The only case in which it was pretended that a 
recovery with treble voucher was required, was where the estate tail was 
derived out of another estate tail, in which case both tenants in tail, it is 
said, ought to have been separately vouched and vouch over, but this seems 
questionable. The recovery with single voucher was rarely used, as its 
operation was not so extensive as either of the others in barring outstanding 
estates ; it had merely the efiTect of barring the actual estate tail in posses- 
sion, of which the tenant in tail was for the time being seised, against 
whom the writ is brought. 

Rtcoveries are evidenced by exemplifications under seal, and these for 
the last twenty years have lately been removed into the Common Pleas 
Office, Chancery Lane ; the earlier records are in the New Record Officot 
Carlton Terrace. In cases of loss or destruction either of the recovery or 
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of the deed to make a tenant to the precipe, provision has been made by the 
act of 14 Geo. 2, c. 20, declaring what should be sufficient secondary evi^ 
deoce after the loss of the recovery, or of the deed to make a tenant to the 
pnecipe. 

•The act provides, that where a recovery has not been regularly p^q/^iy-i 
entered upon record, a purchaser for valuable consideration, who ^ -* 
shall have been in possession for twenty years, may prove such recovery by 
the production of the deed to make a tenant to the precipe detlaring the 
uses of the recovery, the same being eijKecuted by persons having a suf^cient 
estate and power to make a tenant to the pnecipe, and to suffer such recovery. 
And by the same statute (sect. 5) every recovery twenty years old shall be 
good and valid, if it appear upon the face thereof that there was a tenant to 
the precipe, and if the persons joining in such recovery had sufficient- 
estate and power to sufier the same ; and this it has been held will apply 
to a case where the tenant has been made by lease and release, but the 
lease happens to. have been lost. Holmes v. Ailsbie, 1 Madd. 55 L And 
by sect. 6 it is declared, that every recovery suffered or to be aufiered shall 
be good and valid to all intents and purposes, notwithstanding the fine or 
deed making the tenant to the writ of entry should be^ levied or executed 
after the judgment given and seisin awarded, provided the same be levied 
or executed before the end of the term of great session or assizes in which 
such recovery was sufiered, and the persons joining bad sufficient estate 
and power to suffer the same. The tenant to the precipe should, therefore, 
always appear by the deeds to have the freehold vested in him during the- 
term of which the recovery is suffered. 

- Ii is no objection to the validity of a recovery, that a tenant in tail has 
previously levied a fine of the estate of which. a recovery was sufiered, .and- 
akhougb it has been questioned whether' the issue in tail of the person who 
has levied a fine could afterwards suffer a recovery with effect, yet it seems 
to be the better opinion, that the issue were not boun4 more than the conusBor 
himself was ; no ^direct authority appears on this head in the books^ p^qnoi 
but the subject is treated of by Mr. Feiirne, Fearne's Post. Works, L J 
442 ; and by Mr. Preston, Pr. Abst. vol. i. p. 394 ; and 1 Pr. Con. 307. 

Formerly it was necessary to see by the chirograph of the fine levied, or 
by the exemplification of the recovery, that the proper description as to 
quantity of acres, manors, messtiages, advowsons, tithes, OT other heredita- 
ments (although in a fine or recovery it must be understood, that neithec 
the word tenement nor hereditament would pass all that is generally com- 
prehended under those terms), and the proper situations or locality of the* 
property were comprised in the fine or recovery, and that the same agreed 
with the description in the deed by which the uses were declared. But 
this is now rendered in great measure unnecessary by the above-mentioned 
act of 3 & 4 Will. 4, c. 74, by which it is declared (sect. 7), that if it shall 
be apparent from the deed declaring the uses of any fine already levied or 
hereafter to be levied, that there is in the indentures, record, or any of the 
proceedings of such fine, any error in the name of the conuzor or conuzee of 
such fine, or any misdescription or omission of lands intended to have been 
passed, then and in every such case the fine, without any amendment of 
the indentures, record, or proceeding in which such error, misdescription, 
or omission shall have occurred, shall be as good and valid as the saqie 
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would have been, and shall be held to have passed all the lands intended to 
have been passed thereby, in the same manner as it would have done if 
there had been no such error, misdescription or omission. 

And by sect. 8 of the same act it is declared, that if it shall be apparent 
from the deed making the tenant to the writ of entry or other writ for suf- 
fering a common recovery already snfiered, or thereafter to be sufiered, that 
r^aoQl ^^^'^ ^^ *^^ ^^® exemplification, record, or any of the proceedings 
^ -^ of such recovery, any error in the name of the tenant, demandant, 
or vouchee in such recovery, or any misdescription or omission of lands 
intended to have been passed by such recovery, then and in every such 
case the recovery, without any amendment of the exemplification, record, 
or proceedings in which such error, misdescription, or omission shall have 
occurred, shall be as good and valid as the same would have been, and shall 
be held to have passed all the lands intended to have been passed thereby, 
in the same manner as it would have done if there had been no such error, 
misdescription, or omission. See ante, 82. An author who has treated of 
this subject has given an unnecessary caution to those upon whom devolves 
the duty of inspecting titles. He states, m that it is important to see that 
the number of acres of land mentioned in the fine will cover arable lands, 
for as to pasture^ if it turn out that there is enough land described, that will 
suffice." No case seems to justify this assertion, and no such rule as this 
prevailed of late years at the difierent offices. At the Cursitor's Office, in 
Chancery Lane, their chief care in this respect formerly was, to see that 
there were lands generally described sufficient to comprise the whole 
intended to pass, without regard to the particular description, whether ara- 
ble, meadow, or pasture. Lord Coke indeed says (1 Inst. 4 a), that this 
confined meaning of the word land, was only adopted in an adverse suit, 
but that land in the legal signification comprehends any ground, soil, or 
earth whatever. The case quoted by the author above referred to in sup- 
port of his proposition. Coke d. Yates, vouchee, 4 fiing. 90, appears to 
warrant a doctrine rather the reverse of that stated. 

It may be still necessary to set forth the kind of recovery which has been 

r*aiOl ^^^^^» ^^^ ^^ '^ ^^ ^ formerly, prior to *the 3 & 4 Will. 4, c. 
1- -^ 74, of much importance as between the parties, to inquire whether 
fines or recoveries have or have not been suffered in the king's Courts at 
Westminster; for by sect. 4 of the 3 & 4 Will. 4, c. 74, no fines or reco- 
veries levied or suflfered in any superior Court of ancient demesne, can be 
reversed by writ of deceit (which viras the mode formerly adopted for avoid* 
ing such instruments), as to any person except the lord of the manor, but 
the same are declared to be valid as against the conusor*s vouchers therein, 
and others claiming under them, and all persons except the lord of the 
manor. And by sect. 6, fines and recoveries are declared to be valid, even 
if they have been levied or suffered in the Court of a manor of ancient 
demesne, and whether the tenure of the land may have been changed by 
a fine or recovery previously levied or suffered in a superior Court or not; 
and although any fine or recovery may have been levied or suffered in an 
unlawful or unauthorized Court, it is not to be deemed invalid on that 
account. These and some other enactments have tended to do away with 
many doubts formerly afllecting lands of the tenure of ancient demesne, 
/tnes, it is well known, are evidenced by the indentures or copies called 
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chirographs, officially made out by the ekirograpber, formerly recorded or 
kept at the Chapter House, Westminster, where searches were made by 
the name of the county in wbtch the lands lay* 

The earlier of tbese records, viz., those twenty years old or upwards, 
have lately been removed to the new Record Office, near Cariton Terrace, 
bnt.the more recent fines, those passed during twenty years prior to the 
lat of January, 1834, are to be found recorded in the office where the 
acknowledgments of deeds by married women are registered under the 3 
& 4 Will. 4, c 74, being the office of the registrar of certificates of acknow- 
ledgment. 

*By an act of 5 Vict. c. 32, reciting that many fines and reco* p^qt i-i 
▼eries levied and suffered in the late Courts of Qreat Sessions in t. J 
Wales, and in the Court oif Session in Cheshire, had been irregularly 
and carelessly engrossed or kept, the same notwithstanding are deckred to 
be good and firm in law. 

The fine formerly most in use was the fine 9ur eonuzanee de droit come 
eeOf &c., which was the most extensJTe in its operation. The fine sur eon," 
ceaaii was used for transferring life estates and chattels and partial inter- 
ests ; and the fine sur eonuzanee de droit tanlum for passing an estate in 
remainder or reversion ; there was idso a fine eur doru^ grant and render^ 
which might have been, but which very seldom was, used to create particu- 
lar limitations of estates. 

Proceedings in bankruptcy are by the 6 Qeo. 4, c. 16, s. 66, not to be 
received in evidence, unless entered of record, and this direction extends to 
the commission, the adjudication of bankruptcy by the commissioners, the 
assignment of ther personal estate and certificate of conformity, as to each of 
which it is directed that a certificate that the same have been so entered of 
record be indorsed by the proper officer, and that when so indorsed they 
shall be received in evidence. 

Dispositions or other proceedings in bankruptcy may also be entered of 
record by order of the Lord Chancellor. And by sect. 97 of the same act, 
copies of any instrument filed in the office, or officially in the possession of 
the secretary of bankrupts, are made evidence. 

Proceedings under the Insolvent Debtors^ Act are to be proved in various 
ways. The late Insolvent Act was the;7 Qeo^ 4, c. 67, which is in great 
measure repealed. By the 1 & 2 Vict. c. 110, the Insolvent Debtors* 
Court is empowered (sect. 36) to make an order vesting the real and per- 
sonal estate and effects of the insolvent in the provisional ^assignee (-«o|oi 
of the Court ; and (by sect. 45) the Court is empowered, after any L ^ 
such vesting order made, to appoint an assignee or assignees of the insol- 
vent's estate, in whom the estate and efilects, rights^and powers of the insol- 
vent shall vest, without conveyance or assignment. And it is enacted 
(sect. 46), that a copy of any such vesting order, or of the appointment of 
any assignee or assignees, upon parchment, purporting to have the certifi- 
cate of the provisional assignee or of his deputy indorsed thereon, and- 
under seal of the Court, shall be sufficient evidence, and the same is to be 
registered, enrolled, or recorded, wherever any conveyance or assignment 
would be required to be registered, enrolled, or recorded ; and (by sect. 47) 
if the insolvent be possessed of copyhold or customary lands, a copy of such 
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Testing order, and of the appointment of aissignees, is to be entered od tbe 
court rolls. 

Qther proceedings may be prored by copies examined with the records 
of the Insolvent Debtors* Court. 

7%« award of eommissionerf under inelo8ure acU is directed by the 
General Inclosure Act, 41 Qeo. 3, c. 109, s. 85, to be enrolled in one of 
tbe Courts at Westminster, or with the clerk of the peace of the county in 
which tbe lands lie, and a copy of such award, or any part thereof, signed 
by tbe proper officer of tbe Court wherein the same is- enrolled, or by the 
clerk of the peace for the county or his deputy, is directed to be deiirered 
to any person at a charge of %d. per folio, and such copy is.to be admitted 
and allowed as evidence, and auy plan annexed to the award is, by the same 
act, directed to be a part thereof. 

Wills relating solely to real estate are not required to be proved, and 
therefore original wills, and not the probates, are someiimes produced upon 
purchases of real property, and such evidence is deemed perfectly satisfac- 
tory. Frequently testators having real and personal estates make two 
r«^i^n ^^^« ^^^ applying separately to each •description of property, so 
L ^ that it is not necessary to disclose private matters, by proving the 
will affecting tbe real estate. But although the Courts in matters of title 
to real estate always require the production of the original will, and g^ve no 
credit to the probate copy, see Doe v. Calvert, % Camp. 389, such is not 
the practice out of Court upon a purchase. The probate upon purchases 
out of court is always regaided as sufficient evidence of title, and it aeems 
doubtful, whether in actions of ejectment the probate may not be used for 
the sake of proving a pedigree ; Dike v. PolhUl, 1 Lord Raym. 744 ; but see 
B. N. P. 246, where it is stated, that though the probate might not even be 
allowed for the purpose of proving a pedigree in ejectment, yet that the 
ledger-book usually kept in the office of the Elcclesiastical Court might be 
allowed ; and with respect ta copies of the ledger-book, or book of acts, it 
is said, that a copy of the ledger-book kept by the ordinary for registering 
wills, has been often holden not to be evidence, but that such decisions have 
been under the mistake that the ledger«book is read^ as a copy, so that the 
copy of that is but the copy of a copy, whereas the ledger-boioJc is read as a 
roll of Court. In B. N. P. 246, it is also stated, that the copy of a probate 
of a will may be evidence of a person being executor, but that a copy of the 
will would not be evidence of it. Smartle v. Williams, 8 Lev. 387, as 
cited by Hardw. C. 

We have also before stated, that a prerogative grant is in general more 
satisfactory than a consistory probate. If there are several testamentary 
instruments, and it is uncertain which of them is entitled to probate, the 
Court out of which probate issues decides this question in the 6r8t instance.- 

If the diflferent instruments are exactly co-extensive in their provisions, 
and in other respects are so nearly identical as to satisfy the judge that they 
r*aMl could never be ^intended to exist together, probate will be grant^ 
L ^ only of the latest in date, and the others will be held to be virtudly 
revoked. Melhuen v. Meihuen, 2 Phillim. 416. And parol evidence will 
be resorted to if necessary, to assist in determining the intentions. Id. But 
where testamentary papers, very similar in form, and embracing the same 
general range of objects, still present such discrepancies, that one cannot 
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imoant to more than a partial revocation or repetition of the rest, the Pre- 
rogative Court allows all of them to be proved, and leaves it to Courts of 
Equity to exercise their own judgment on the question of addition or substi- 
tution, whenever those courts are called upon to construe their effect for 
the purpose of determining the rights of legatees or others. Jackson v, 
Jackson, 2 Cox, 42; Hemming v. Guirrey, 2 S. & S. 311 ; 1 Bligh, N. S. 
479, 

The difficulties which arise in practice under the enactments of the late 
act of 1 Vict. G. 26, chiefly relate to the execution, attestation, and revoca- 
tion of wills. 

By that statute it is directed, (sect. 9,) that 6very will be signed at the 
foot thereof, and be attested by two witnesses, as before mentioned at p. 74. 

Where it is stated by the attestation that the witnesses have subscribed 
their names ia the presence of the testator, and in the presence of each 
other, as required by the act, the Ecclesiastical Courts do not commonly 
require that fact to be verified, as they do where the attestation omits to 
mention those circumstances. 

Any persons, it is now thought, are sufficient witnesses, even though 
convicted of crimes, if not mentally incompetent ; — to hold that idiots or 
lunatios may be competent witnesses, would amount to a contradiction of 
the terms of the act itself. 

The revocation of wilb has been before alluded to. The act (sect. 18) 
declares, that every will shall be revoked by ^marriage (except in f.*qiRi 
one case, and under this clause it is understood, that no declaration L -' 
by a testator in the will itself, that it shall, notwithstanding marriage, be 
unrevoked, can be of any avail to support it. By sect. 19, no will shall be 
revoked by presumption of intention, on the ground of alteration of circum- 
stances. And no will shall be revoked otherwise than as aforesaid, except 
by another will duly eacecuted, or by the burning, tearing, or otherwise 
destroying the same. 

Letters of administration difier from probates of wills in the credit and 
weight attached to them by the Courts and by conveyancers. They are 
admitted as original acts of the Court out of which they are granted, con- 
ferring- upon the individual administrator the authority of the Court to 
interfere and act in the effects of the intestate, he having no authority until 
the grant made by the Court, and being in this respect unlike the executor, 
whose acts before probate are made valid even back to the time of the 
testator's decease, as soon as probate of the will has been granted. A copy 
of the book of acts containing the grant of letters of administration has fve- 
quently been held to be evidence of the administration granted, and this in 
the Courts of law, without notice given to produce the original. See B. N. 
P. 246 ; and Davis v. Williams, 19 East, 232 ; see also Cox v. AUingham, 
Jacob, 314 ; and Elden v. Keddall, 8 East, 187. Letters of administration 
have, from constant practice, been much relied upon by conveyancers as 
evidence of intestacy ; but it would seem that implicit reliance is not to be 
placed on them, Thompson v. Donaldson, 8 Esp. 63 : they are granted by 
the Court upon the affidavit made by the nearest relation, that no will of the 
deceased has been discovered, and this it is evident can never be conclusive 
proof that there is no will in existence. Much however depends in prac- 
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r*3I61 ^^^^ ^^^ ^^^ length of time •ekpsed since letters of administiatioii 
^ ^ have been granted ; twenty years may entitle them, if acted upon, 
to great weight, and to presumptive evidence almost irresistible, that no will 
has been found ; bat two or three years elapsed are not sufficient to war- 
rant a purchaser in relying upon a grant of administration, without other 
evidence of intestacy, or at least without making some further inquiry. 
Whether a purchaser can insist upon administration being taken out, in 
order to afibrd the most public positive proof that no wiU exists, is a matter 
of doubt. For if, as Mr. Preston observes, an affidavit to the efllect required 
by the Court previous to granting letters of administftition, to negative the 
existence of any will, can be made and produced to a purchaser, it seems 
strange to contend that a vendor should be compelled to go through the useless 
ceremony of obtaining an actual administration ; and this observation codks 
now with much greater weight, since the 5 & 6 Will. 4, c. 03 (the Oatlis 
Abolition Act.) The evidence of intestacy may, however, be considered 
more complete by the production of actual letters of administration, inasmuch 
as they tend to show, not only that the affidavit above referred to has been 
properly made, but likewise that there is no caveat entered in the Ecclesias- 
tical Court against such a grant. As far aa the writer has been able to 
ascertain the fact, the opinion of the profession is against any right of the 
purchaser to insist upon administmtion being taken out to prove intestacy, 
although undoubtedly the purchaser may and ought to tequire certificates 
or declarations in writing made if possible by relations, to substantiate the 
fact of intestacy. 

Letters of Mministralian de baniB non are required where there is per- 
sonal property remaining unadministered ; they are granted where a former 
administrator has died or has become incapable of acting. Letters of 
r*S17l ^^'^i'>i^^>^^^<^°« ^limited to a particular part of the estate or to a term 
I- -'of years, are frequently taken out to support a title, where there is 
no one authorized to deal with the property for the benefit of a purchaser. It 
is the constant practice to require such limited administrations, where trus- 
tees to whom terms of yean have been assigned to attend the inheritance 
have died without leaving any one who can legally assign the terms vested 
in such trustees. Upon such administrations as these, which amount to no 
more than administrations de bonU nonj or administrations limited to par- 
ticular property, no stamp duty is required to be paid, if the full duty has 
been paid upon a previous grant. 

Decrees in Chancery and Judgments. — It is the duty of the purchaser 
to look through the whole of the decrees and other proceedings in chancery 
when referred to, to ascertain that nothing contained in them will afiect his 
title, and in many cases it will be found well worth his time and attention 
so to do, as they often afibrd important evidence of facts connected with 
titles. The decree, sentence or judgment of any Court, ecclesiastical or 
civil, having competent jurisdiction, is conclusive evidence of the mattere 
stated by it. See the cases cited B. N. P. 224. Thus a sentence in the 
ElcclesiasticaJ Court in a cause of jactition of marriage is very sufficient 
evidence where the fact of a marriage between particular parties is in 
question, and an office copy would of course be received as proof of the 
sentence. Bull. N. P. 244 ; Carth. 225. But if facts are only stated in 
the decree as having been averred by the bill or answer, although the 
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decree may be founded on such recitals, such statements or recitals would not 
be evidence where better evidence might be obtained, as for instance in 
matters connected with the customs of a manor or the like. 

Decrees in Chancery, and all orders, reports, ^ind ^proceedings r*Qig-i 
connected with them, will be found recorded in the Report Office, L -' 
Chancery Lane, and the vendor is bound to produce office copies of such 
proceedings, when the same are referred to by the abstract in support 
of his title. 

We have stated in a subsequent page the efiect which has recently been 
given to lis pendens and decrees, and rules and orders of Court for pay- 
ment of money, when properly registered under the 1 & 2 Vict. c. 110. 
Whether a purchaser* with notice of any facts, mentioned or referred to by 
a document which ought to be registered, was exempted from the liability 
or consequences of notice by reason of the omission to register the document 
in question under the above act, was a matter of doubt. In order to obviate 
that doubt the 4 Vict. c. 82, was passed, by which, after reciting the 1^2 
Vict. c. 110, it is declared that no decree, order, or rule shall, by virtue of 
the said recited act, afiect any lands, tenements, &c., unless or until a 
memorandum shall have been left with the Senior Master of the Court of 
Common Pleas. This clause it will be seen alludes to the efl^ct derived 
by registration under the former act, and denies that effect to any instru- 
ments not registered ; but such documents it is presumed are not deprived 
of their former efficacy independently of the act, and therefore it is sub- 
mitted that the consequences of notice of such documents cannot be alto- 
gether disregarded* Judgments entered up are proved by an official or 
examined copy, authenticated by the person who compared it with the ori- 
ginal record, or in some of the methods hereafter poimed out, when secon- 
dary evidence is allowable* See Chap. XVI. 

Judgments in the House of Lords are proved by an examined or authen- 
ticated copy of the minutes entered on the journals. A Clerk of the Trea- 
sury is not authorised to make out copies of judgments kept by him, 
such copies ought therefore to be proved by examined copies ; and the 
*minutes, and judgments, and proceedings of a Court Baron, or of p«QiQi 
other inferior Courts, which are admissible as evidence, are like- ^ -^ 
wise proved by copies ; Jones v. Randall, 1 Cowp. 17. These latter Courts 
are not generally regarded as Courts of Record ; and there is some doubt 
how &r the Court of Chancery, the County Courts, and the Elcclesiastical 
Courts can be properly considered as Courts of Record. See B. N. P. 235. 
But it is seldom that a vendor can desire to prove the existence of a judg^ 
ment ^ and we have before seen that under the recent act of 1 & 2 Vict* 
c. 110, s. 19, a purchaser is not bound by any judgment, decree, rule, 
or order, unless registered in the office of the Master of the Common 
Pleas. 

In matters of conveyancing, office copies of proceedings have heretofore 
in most cases been held sufficient evidence of title. Where judgments are 
found existing against a vendor, the purchaser's solicitor should either 
insist upon satisfaction being entered up upon the judgment roll (which is 
the most expedient plan), or he may consent to accept a release from the 
judgment creditor of ail liability in respect of this particular lien. Under 
the latter course, however, care must be taken on behalf of the creditor that 
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the release does not operate as a total discharge of his h*en, and if the Hen 
is still kept up as a subsisting charge on other property, it is worth the con* 
sideration of the purchaser, whether, under some circumstances, it may not 
bo used or dealt with to his annoyance. If it be preferred, a parchaser 
may take an assignment of the judgment from the judgment creditor to a 
trustee for himself, upon trust to attend as a protection against mesne incum- 
brances, so far as the judgment will extend, somewhat similar to the case of 
a common assignment of a legal term ; at whose expense this ought to be 
it seems not settled. 

r*320l '^ ^^^ la«ds be released from a judgment, care must be •taken on 
^ -^ behalf of the judgment creditor (if it be material) that other lands 
subjected to the same lien be not discharged. The release must be so 
framed that other property subjected to the judgment may not be released by 
the same instrument, and for that purpose several plans are practised, which 
will be found in books of precedents in conveyancing. 

Where the lands lie in Yorkshire, Hull, Middlesex^ or within the Bed- 
ford Level, the only search that need be made as to judgments is the regis- 
ter of the district, as judgments not registered are not binding without 
notice. But the office of the Master of the Common Pleas is almost always 
necessary to be searched for other matters* 

Copyholds were not until the above act of I & 2 Vict. c. 110, afiected by 
judgments until execution issued. Neither were trust estates liable, except 
those of which the debtor was cestui que trust at the time of execution 
issued, prior to the passing of the above act, 1 & 2 Vict. c. 1 10. That act, 
as we have before noticed, has also subjected estates to judgments notwith- 
standing a power of appointment has been exercised ovor the property ; 
but formerly the execution of a power of appointment would have over- 
reached the judgment. Leaseholds are still unafiected by judgments until 
execution issues. Of late years the andersherifls in some counties have 
allowed their offices to be searched for~ executions, where they are quite 
satisfied that the party searching has no other object than of saving a pur- 
chaser harmless from incumbrances. 

Judgments formerly when entered up of a term had relation back to the 
first day of that term, but that inconvenience or injustice was rectified by 
the acts of 29 Car. 2, c. 8, and 8 Geo. 1, c. 25. 

Statutes and Recogtiixances are very similar to judgments in their effect 
r*32l1 ^P^^ freehold titles, ahhough not now of *very common occurrence; 
^ -I they are evidenced by the production of an -examined copy. They 
may be satisfied or released, and they may be likewise assigned to attend 
the inheritance, in the same manner as judgments, or as. satisfied terms of 
years. 

*^cts of parliament stand upon a difiTerent footing from other records, if 
indeed they can be considered as records. They are of three descriptions 
or classes (viz.,) public general acts of |>arliament, of which the whole nation 
is presumed to be cognizant ; local and personal acts, some of which are 
declared to be public acts, and to be judicially noticed, without being spe- 
cially pleaded ; and private acts, of some of which it is declared that a copy 
printed by the king's printer shall be admitted as evidence. 

Most of the second class of these, the local and personal acts, chiefly 
relate to the construction, alteration, or repair of roads, canals, docks, rail- 



PRIMARY BVIBBN0B8 OF TITLE, BTC. 180 

ways, ^nd the like objects ; and othen of this class relate to inclosures ; the 
last and third class are strictly private acts, which are not always printed* 
and as to which nothing is frequently mentioned declaring them to be evi* 
dence. These relate to the naturalization of foreigners, the dissolution of 
marriages, and the like, and an examined copy is generally necessary to be 
given in evidence. Where the clause that copies printed by the king's 
printer shall be allowed in evidence is omitted, out of any acts declared to 
be public acts, as is the case in some of the earlier local and personal acts 
relating to inclosures and exchanges of estates and the like, a purchaser is 
entitled to have a copy of the particular act, examined with the rolls of par* 
liament and duly attested. 

By the 41 Geo. 3, c. 90, s. 0, it is enacted that copies of the statutes of 
Great Britain and Ireland, prior to the Union, printed by the printer r^oAoi 
duly authorized, shall be ^received as evidence in the Courts of I- ^ 
either kingdom* Other printed copies of acts of parliaiaent and the com* 
mon volumes of the statutes are not of themselves direct evidence ; but as 
every one is presumed to be cogrlizant of the general law of the kingdom, 
they are made use of or referred to, to refresh the memory. 

The writer understands that in future no local or personal acts are to be 
declared public acts, but the clause declaring that. a copy printed by the 
king's printer shall be evidence will be inserted in each act. 

To the student it may appear somewhat extraordinary, that under any 
circumstances a Court of law or equity should not be bound by an act of 
parliament ; but there are cases in which the legislature in granting an act 
is found, to have passed it in ignorance of certain facts, and it is then said to 
have been obtained by a fraud upon the legislature. Therefore fraud in the 
obtaining of an act of parliament is sometimes a ground in chancery for 
setting aside the enactments of it. This occurs more generally in cases of 
private acts than in others. See the question discussed in Mangles v. The 
Grand Collier Dock Company, 10 Sim. 510. 

The London Grazette, in regard to its being evidence, is in some respects 
not unlike acts of parliament. A copy purporting to be published by au- 
thority may be considered as an original, and may be given in evidence 
without further proof: it proves itself, and it is not necessary to show where 
it was purchased, or whence it came. Forsyth's case, Russ. &> Ry. C. C. 
R. 275. 

There are other documents of a public nature, some of which being 
records, or in the nature of records, are not proved by production of the 
originals, but by exemplifications, copies and certificates properly authenti- 
cated, which are always required as the direct and primary evidence in 
matters of title. 

^Exemplifications are copies under seal; but there are other copies p^oooi 
not under seal, such as copies examined and attested by those who ^ ^ 
have compared them with the originals ; or there may be copies officially 
made out by the officer appointed for that purpose. Exemplifications under 
seal may be either under the great seal of the Court of Chancery or under 
the seal of the particular Court, and these two kinds are of the highest ere* 
dit ; but other copies, being such as have been duly examined by persons 
having access to the record, or copies given out by the authorized officer^ 
are generally regarded as sufficient in matters of title. 
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. The public records or instruments in the nature of records, of which such 
exemplificfttions or copies may be obtained, are letters-patent, recoveries, 
fines, enrolments, and registrations of deeds, awards and some other instru^ 
ments of a similar description. Judgments, statutes, recognizances and 
other proceedings had and filed in courts of record, and perhaps decrees 
in Chancery, to which may be added several special instruments made 
records by act of parliament, are likewise exemplified. Letters-patent 
are usually proved by an exemplification of the enrolment of the letters- 
patent, which may be obtained at the Enrolment Ofiice Chancery Lane. 
This evidence is authorized by the 3 & 4 Edw. 6, c. 4, and 13 Eliz. c. 6. 
Most of the other instruments referred to above are proved by examined or 
attested copies, or by copies or extracts officially made out ; and of others, 
the originals are always required to be produced. 

The court rolls of a maiwt^ although in strictness not records, are among 
the most important of the class of documents that are proved by copies. 
These copies of court roll piay either be made out and signed by the steward 
r*^2^1 ^^^^® manor ofilcially, or they may be examined and attested *by 
L ^ any other person who has compared them with the originals ; these 
latter copies are commonly called, in proceedings in Court, sworn copies. 

Copies of court roll are allowed as evidence of a copyholder's title as well 
in Court as out of Court, Dike v. Polhill, 1 Ld. Raymond, 744, provided 
they are properly stamped, but the court rolls themselves need not be 
stamped. Doe v. Hall, 16 East, 208 ; Doe v. Cook, 5 Esp. R. 221 ; 
Cawthora ▼. Mee, 4 B. db Adol. 617. And it seems that the steward's 
rough draft, from which the rolls are made out, is equally good evidence 
with the rolls themselves ; making, as it were, two kinds of original docu- 
ments evidence. Doe d. Priestly v. Calloway, 6 B. db C. 484 ; Anon. 1 Ld. 
Raymond, 736. That the original court rolls are themselves good evidence, 
see Doe d. Qarrod v. Olley, 12 Adol. dt Ellis, 487. And it would seem that 
if a vendor not having any copies of court roll in his possession, can procure 
the production of the original rolls to authenticate his abstract, he cannot be 
required by a purchaser to have copies made out merely for the purpose of 
their being handed over to him. It likewise appears to be the opinion of 
the profession, (as before stated,) that if a vendor of copyholds have no 
copies of court roll in his possession, and is unable to procure the produc- 
tion of the court rolls themselves, he may still refer the purchaser to where 
the court rolls are kept, the vendor paying the expenses of the journey and 
of the steward's fee for production. (See ante, p. 6.) If an estate be sold 
in lots, of course every purchaser may require either to inspect the court 
rolls at the vendor's expense, or to be furnished with copies of court roll. 
Copies of those copies are not sufiScient evidence to satisfy a purchaser. 
r*325l ^^^^ practice, as stated above, in regard to the verifying *of 
L J copyhold titles, I believe is an exception to the rule of practice ^fore 
mentioned, that a vendor cannot refer a purchaser to the place where gene- 
ral or public documents relating to the vendor's title are deposited, the ven- 
dor paying the expenses of obtaining an inspection of them. But see what 
is stated by Sir Edward Sugden as to an old grant, 2 S. Y. & P. p. 84, 10th 
edit. 

In most cases the vendor may be required to obtain ofiicial extracts or 
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copies, whicb, when obtained, the purchaser becomes entited to retain, if 
they relate soleJy to the property purchased. 

The originals of other documents rekiing to copyhold titles (being such 
ancient books and papers as are often in the possession of the steward of 
the manor, kept with the court rolls,^ are seldom required to be produced, 
although they fall rather under the clescription of private documents, which 
are next alluded to, than of the public records of the copyhold Court ; and 
copies of the documents of a private nature are never allowed in evidence, 
unless in case of the loss or destruction or the impossibility of the produc- 
tion of the originals* B. N. P. 247; S. C. Comb. 137; 1 Keb. 567. 
720 ; 12 Mo. 24, n.; Comb. 338. Thus an examined copy of the books 
kept by a steward relating to the manor, showing that certain parts of the 
manor have been demised, is evidence, without producing the books them- 
selves, to show that the particular lands were demisable by custom. Doe 
V. Cook, 6 Esp. 22. 

If copies of court roll be thirty years old or upwards, even though they 
be not signed by the steward, they may, it seems, be read as evidence in 
Court. Ely v. Stewart, 2 Atk. 44. But some doubt is thrown upon this 
point by th^ case of Somerset v. France, Fort. 43, where a oopy of admis- 
sion to copyholds was rejected in evidence, although upwards of forty 
years old, for want of proof of the *ste ward's signature. However, r#ooflT 
a purchaser never requires any authentication of the handwriting L -^ 
of the steward to the copies of court roll. It has been stated in a note to a 
late edition of Watk. on Copyholds, vol. 2, p. 38, that to support an eject- 
ment copies of court roll are not evidence, the rolls themselves must be 
produced. But there seems to be no ground for such a position from 
the cases cited. I>oe d. Garrod v. OUey ; Running v. Eves, 1 Leonard, 
100; Doe v. Hellier, 3 T. R. 102. It is however held, that copies of 
court roll are not evidence of a judicial act, such as the suffering of a reco- 
very, but that they are evidence of the copyholder's estate. Snow v. Cut- 
ler, 1 Keb. 567 ; but in common cases between vendor and purchaser, no 
person would hesitate to accept of copies of court roll as evidence even of 
recoveries having been sufiered, or as to any other acts. 

Where the original and also the copy of a recovery of lands in ancient 
demesne were lost, other evidence was allowed, possession having gone 
according to the recovery. 1 Vent. 257 ; B. N. P. 228. Although pre- 
sentments are often relied upon as evidence, when made by the jury of a 
Court Leet, or Court Baron in the Lord's Court, they cannot be classed 
among the primary evidences of title. They may be of service in the 
absence of all other evidence to confirm or to corroborate other testimony, 
but they must be taken with some restrictions, and should not in recent cases 
be received as undoubted testimony. 

The court rolls of a manor, as stated by the Master of the Rolls in Attor- 
ney-General V. Lord Hotham, 1 Turn. & Russ. 217, taken by themselves, 
are evidence only against the tenants of the manor and the lord of the 
manor. He observes, *« It is competent to the Court Baron to enter upon 
their records any lands to be their common, and I have no means to dispute 
it ; their record is of itself but ez-parte evidence, and does not of necessity 
bind third persons*" 
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r«a27n *Oiher documents of a public nature, usually allowed to he 
^ ^ proved by copies or extracts even by the Courts, and which must 
be ^considered as some of the primary evidences of title, are parochial and 
other registers of baptisms, marriages and burials, as likewise the original 
tmnscripts or duplicates of the register, transmitted by the churchwardens 
of each parish to the registrar of the diocese, under the authority of the 
Marriage Act, the 52 Geo. 3, c. 146. See B. N. P. 347 a. This system 
is now altered by the acts of 6 db 7 Will. 4, c. 85, and 6 & 7 Will. 4, c 
86, which will be referred to in a subsequent page. These certi6cates of 
baptism, marriage and burial, were formerly authenticated by the signature 
of the minister or clerk of the parish, and were in matters out of Court 
always considered sufficient evidence without oath; but the Courts uni- 
formly required such copies or extracts to be verified by oath or affidavit. 
These registers were said by Lord Mansfield, in Birt v. Barlow, Doug. 171, 
to be of the nature of records. But if the rule laid down by Lord Holt, in 
the case of Lynch ▼. Clerke, 8 Salk. 154, is to be depended upon, viz., 
that whenever the original is- of a public nature, and would be evidence, if 
proved, an immediate sworn copy thereof will be evidence. Hoe v. Nathrop, 
1 Ld. Raymond, 154, it seems immaterial as regards questions &f evidence, 
provided the document be a public document, whether the original be of 
record or not of record. The decisions of the Courts hare not always been 
uniform with respect to proof by copies ; the better opinion seems to be, 
that not only the documents we have mentioned above, but also most of 
those which are referred to hereafter under the head of Secondary Evidence, 
may be proved by copies or extracts, even in the Courts, in cases where no 
better testimony can be obtained. 

r*a28l *^^^^ copies or extracts are not examined or sworn to, but tire 
I- -^ made out officially, care should be taken to ascertain that the 
officer^s authority extends to the authentication of copies or extracts ; for 
if he be not trusted for this particular purpose, the evidence of documents 
so authenticated falls to the ground. Thus a copy of the enrolment of a 
deed made out by the clerk of the peace, but which was not proved to have 
been examined, is inadmissible as evidence in a Court of Law, Bull. N. P. 
229 ; but it seems to be difierent as to office copies of depositions taken in 
Chancery ; the Court of Chancery, but not the Courts of Law, admitting 
the validity of such copies. 2 Phil. £v. 65. It is said that the chirogra- 
pher had power to make out copies of fines, but thai he had no authority to 
copy the proclamations usually indorsed. No one, however, thinks of 
taking this objection upon the investigation of a title. A copy of an entry 
in the books of commissoners of stamps of the payment of legacy duty, is 
made evidence by the 86 Geo. 3, c. 52, s. 27, but as no particular officer is 
appointed to make out such copies, the copy to be admitted as evidence 
must be proved by a person who has himself compared it with the original 
in the usual way. Harrison v. Borwell, 10 Sim. 880. 

By the 5 db Vict. c. 27, s. 14, and by the 5 & 6 Vict. c. 108, s. 29, (being 
two of the late acts relating to leases by ecclesiastical bodies,) certain copies 
or counterparts of leases, gmnts, confirmations, maps, plans, statements, 
certificates, valuations, and reports, there referred to, are directed to be 
deposited under the first-mentioned act in the office of one of the registrars 
of the diocese, and under the last-mentioned act with the ecclesiastical 
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commissioners for England, and copies of such documents so deposited are 
declared to be evidence. 

*In matters out of Court between vendors and purchasers, where ^^*^oQ•^ 
greater latitude is allowed in regard to the production of documents, L -' 
copies or extracts made out by those officially entrusted with the custody 
of particular instruments, where those officers may fairly be regarded as im- 
partial persons, are often accepted by a purchaser as sufficient. But it is not 
sufficient that the copies produced are authenticated by a vendor or any of 
his agents. The purchaser in the absence of authentication by any one 
upon whom reliance can be placed, or where the document is of great im- 
portance, ought to have recourse to the original document, and compare it 
or procure it to be compared with the extract or copy furnished. 

Since the 30th of June, 1837, (see 7 Will. 4, c. 1,) a more effective 
system has been adopted for the registration of births, marriages, and 
deaths under the two acts of parliament passed in the year preceding, viz., 
the & 7 Will. 4, c. 85, intituled ** An Act for Marriages in England,'* and 
the 6 & 7 Will. 4, c. 86, intituled « An Act for registering births. Deaths, 
and Marriages in England." By the former of these acts, marriages are 
required to be registered either by the registrar appointed pursuant to that 
act, or by the minister who shall solemnize the marriage, or by the record- 
ing clerk of the Society of Friends, or by the registrar-general of the Jews. 
By the latter of the above acts, it is directed that districts shall be formed, 
and registrars for those districts, with a superintendent registrar and a re- 
gistrar-general (the latter with an office in London,) shall be appointed. All 
births, whether happening in this kingdom or at sea, are directed to be 
registered within six weeks, or not in any case after six months (unless the 
birth be at sea) ; and deaths are to be notified to the registrar by any person 
who shall buiy or perform any funeral, service of any dead body within 
seven days after the *ceremony. By the 35th section of the same r«qqA-i 
act, every rector, vicar, or curate/ and every registrar, registering 1- -' 
officer, and secretary, who shall have the keeping of any register book of 
births, deaths, or marriages, shall allow searches to be made of any register 
book, and give a copy certified under his hand of any entry in the same, on 
payment of a fee of one shilling for a search extending over a period of not 
more than one year ; and sixpence additional for every adtlitional year, and 
the sum of two shillings and sixpence for every single certificate. And by 
section 36, every superintendent registrar shall cause indexes of the register 
books in hia office to be made and kept, and every person shall be entitled 
to search the indexes, and to have a certified copy of any entry on payment 
of a fee of 5«. for every general search, and for every particular search 
the sum !#., and for every certified copy the sum of 2«. 6d, And by sec- 
tion 37, the registrar-general shall cause indexes of all the certified copies 
of the registers to be made and kept, and every person shall be entitled, on 
payment of the fee, to search the indexes between the hours of ten in the 
morning and four in the afternoon of everyday, except Sundays, Christmas- 
day, and Qood Fridny, and to have a certified copy of any entry in the 
said certified copy of the registers ; and for every general search of the 
said indexes there shall be paid 20s. and for every particular search 1«., 
and for every certified copy 2#. 6d*j and no more. And by section 38, it is 

November, 1847* —18 
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provided that all certified copies of entries shall be duly sealed or stamped, 
and al) certified copies of entries purporting to be sealed or stamped with 
the seal of the said register office shall be received as evidence, wiihout any 
further or other proof of such entry, and no certified copy purporting to be 
given in the said office shall be of any force or effect, which is not sealed 
or stamped a^ aforesaid. 

_ *By another late act of parliament, 3 & 4 Vict. c. 92, intituled 
L J •« An Act for enabling Courts of Justice to admit Non*parocbial 
Registers as Evidence of Births or Baptisms, Deaths or Burials, and Mar- 
riages,*' a considerable alteration has been made in the law on this head. 
The act, after reciting that certain commissioners had been appointed for 
inquiring into the state, custody and authenticity of registers or records of 
births or baptisms, death, burials, and marriages, other than parochial 
registers and copies deposited with the diocesan registrars, and that there 
were then about 7000 registers in the custody of the said commissioners, 
enacts, that the registrar-general of births, deaths, and marriages in Eng- 
land, shall receive and deposit in the general register office all the registers 
and records of births, baptisms, deaths, burials, and marriages in the custody 
of the commissioners, and which by their report they recommended to be 
kept in some secure place of deposit, and also the several registers and 
records mentioned in certain schedules annexed to the report of the commis- 
sioners, and also such other registers as are therein directed to be deposited 
with him* 

And by section 6, the registrar-geneml shall cause lists to be made of all 
the registers and records placed in his custody ; and every person shall be 
entitled, on payment of the fees therein mentioned, to search the said lists, 
and any register or record therein mentioned, between the hours of ten in 
the morning and four in the afternoon of every day, except Sundays, and 
Christmas-day and Grood Friday ; but subject to such regulations as may be 
made from time to time by the registrar-general, with the approbation of 
one 0f her Majesty's principal secretaries of state, and to have a certified 
extract of any entry in the said registers or records, and for every such cei^ 
tified extract the sum of 28. Oe/., and no more. 

r«^^2l *^^^ ^y section 6, it is enacted, that all registers and records 
I- -* deposited in the general register office, except the registers and 
records of baptisms and marriages at the Fleet and King's Bench Prisons, at 
May Fair, at the Mint in Southwark, and elsewhere, which were deposited 
in the registry of the Bishop of London in the year 1821, as thereinafter 
mentioned, are to be deemed to be in legal custody, and to be receivable in 
evidence in all courts of justice, subject to the provisions thereinafter con- 
tained ; and the registrar-general shall produce, or cause to be produced, 
any such register or record on subpoena or order of any competent court or 
tribunal, and on payment of a reasonable sum. 

And by section 9, the registrar-general sh&ll • certify all extracts which 
may be granted by him from the registers or records, and by causing them 
to be sealed or stamped with the seal of the office, which shall be received 
in evidence in all civil cases, instead of the production of the originals. 

And by sections 1 1 and 12, it is declared that certified extracts may be 
used in evidence in Courts of Law and sessions, and also in Courts of 
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Equity, and on examination of witnesses, or at the hearing of causes, upon 
notice being given as therein is mentioned. 

And by section 20, the sereial registers and records of baptisms and 
marriages performed at the Fleet and King's Bench Prisons, at May Fair, 
and at the Mint in Soathwark, and elsewhere, which were deposited in the 
registry of the Bishop of London in the year t821, by the authority of one 
of the principal secretaries of state shall be transferred from the said registry 
to the custody of the registrar-general, who is directed to receive the same 
for safe custody. Provided that none of the provisions thereinbefore con- 
tained respecting the registers and records made «receivable in evi- p^ooo-i 
dance shall extend to the registers and records so deposited in the ^ -* 
registry of the Bishop of London in the year 1821 as aforesaid. 

The office where these registers and records are deposited, as well as 
the general register office established by the act of 5 db 6 Will. 4, c. 85, is 
in Somerset Place, Strand. 



CHAPTER XV. [*334] 

OB8BRVAT10N8 ON PARTICULAR PUBLIC RECORDS AND OTRBR PITBLIC DOCUMENTS 
CONSTTTUTINO SOXB OF THE PRIMARY EVIDENCES OF TITLES. 



Some of the other public documents to which reference is occasionally 
made upon abstracts of title, and which must be considered among the 
primary evidences, may be here mentioned, although it would be impossi- 
ble to enumerate all instruments or records of this description. 

Of these documents one of the oldest is Doomsday Book compiled under 
public authority in the time of William the Conqueror. This work consists 
of two volumes, and contains an account of a general survey of England, 
with the exception of the four northern counties. It is an elaborate work, 
and in great repute for its .accuracy. It gives a statement of the difierent 
divisions of the kingdom, the tenure of the lands, and the ownera' names in 
particular districts. It is the book always referred to, to decide whether 
lands are or are not of the tenure of ancient demesne, it having been one of 
the objects of the survey to ascertain this point. Doomsday Book has 
together with many other records of the kingdom, been lately reprinted by 
order of parliament, and copies may be seen in many of the public libraries 
throughout the country. 

Another ancient survey which ascertains the extent of the King's Courts 
was until lately deposited in the Exchequer. The Valor Benefidorumf 
or Pope Nicholas's Taxation, is another document of great antiquity. By 
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^^ - this ^account or ▼aluation is ascertained the rate at which difiereat 
L -^ livings were esiimated daring the thirteenth century. This surrey 
was likewise kept in the office of the king's remembrancer in the Exchequer. 
Ecclesiasiical survey 9^ which are still also preserved, were made in the 
twenty-sixth year of the reign of Henry YIII. for the purpose of ascertaining 
the value of the first fruits and tenths of dififerent livings throughout Eng- 
land. There are also surveys of the religious houses made previous to the 
dissolution of monasteries, and all these books are admissible as evidence 
even in Courts of Law. In the time of the Commonwealth, the church 
and crown lands were the subject of surveys taken under the authority of 
government. These having been destroyed by fire at the time of the fire of 
London, copies if preserved in an unsuspected manner are admitted as evi- 
dence of their contents. 

The survey called the hiquiiUiones Nonarum was made in the time of 
Edward IIL The commissioners were required to buy the ninth of all 
corn, wool and lambs, in every parish ; and for the purpose of fixing the 
value of these articles they were directed to take inquisitions upon the oath 
of the parishioners in each parish. 

With the other records above alluded to as having been printed by order 
of parliament, were printed the joumata of the Hoiues of Lords and Com- 
mons. 

Grants from the erovm^ which are necessary to be produced where tithes 
are the property of a lay impropriator, to show that upon the dissolution of 
monasteries the rectory or tithes were granted out to those under whom the 
impropriator claims, are to be found deposited with all other crown grants, 
from the year 1483 to the present time, in the Rolls Chapel, Chancery 
r^^^Al ^^^* ^^ attested copy, *or extract from the original, is the usual 
L -^ mode of showing the purport of grants of this nature.(a) 

The fact of lands having belonged to one of the dissolved monasteries 
(being one of the chief grounds of exemption of lands from tithes) is proved 
by the survey of the religious houses above mentioned to have been made, 
or by some of the public documents, which might formerly be seen either in 
the Augmentation Office, or the Chapter House at Westminster, but which 
are now removed to the new record office, near Carlton Terrace. It ought 
in strictness to be shown that, when the lands in question were in the pos- 
session of the religious house, they were exempt from tithes ; but this will 
be presumed by showing the unity of possession of the land and the tithes, 
unless the contrary can be proved. The accounts of the ministers of the 
government may also be inspected at the new record office above mentioned ; 
these are referred to in order to show that the crown was in the receipt of 
the rents or proceeds of the particular lands formerly belonging to a monas- 
tery, which has been dissolved. The pope's bull of exemption is also some- 
times evidence of the lands being exempt from tithes, and an exemplification 
of such bull under the bishop's seal may be produced. Hardres, 116; Lord 
Clanricard's case. Palm. 37; 2 Ph. Evid. 119; Cope v. Bedford, Palm. 
427. A license from the Pope has also been allowed as evidence to show 
that an impropriation existed, the Pope being formerly the supreme head of 
the church. The ancient books in the herald's office, and their visitation 

(a) Th» cbtrge ibr b search at this office u It., and for the inspection of each docomeat 
alsol*. 
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books (copies of which are now to be found in the British Musuem) hare 
always been admitted as evidences of pedigree. These visitations were 
made under commissions issued from time to time to take 'accounts r«qq7-i 
of the arms, crests, descents, pedigrees, and marriages of the fami- *- -^ 
lies of the nobility and gentry within the difierent counties, and continued 
from about the twenty-first year of Henry VIII. until the second of Jas. IL; 
and they afibrd great facilities for tracing a pedigree during that period, 
insomuch that Lord Mansfield stated, in Birt v. Barlow, Doug. 174, that, 
since these inquisitions have been disused, the proof of pedigree has become 
80 difficult, that it is easier to establish a pedigree for 500 years back prior 
to the time of Charles II., than for 100 years since his reign. 

Many of the above public records having been scattered abroad in 
different offices, the legislature by an act of 1 & 2 Yict. c. 94, declared 
that certain of them should be put into the custody or under the charge 
of the Master of the Soils, and of a deputy keeper under him. The act 
directs that a record office shall be established, and a building provided 
suitable for the custody of the records ; and accordingly the new record 
office, at the east end of Carlton Terrace, has been appropriated to this 
use. By the act, office copies of the records deposited are to be made out 
and authenticated by the deputy keeper, or one of the assistant record 
keepers ; and such copies, sealed or stamped as therein is directed, are 
declared to be evidence. The records alluded to, or comprised within the 
directions of the act, are such as were at the time of the passing of the act 
(August, 1838,) or ought to have been deposited — in the Tower of London, 
the Chapter Bouse of Westminster,*the Rolls Chapel, the Petty Bag Office, 
offices in the custody of the Gtueen's Remembrancer of the Exchequer, of 
any other officer of the Exchequer, Augmentation Office, First Fruits and 
Tenths Office, and the office of the land revenues and enrolments, and of 
the late auditor of the land revenues of England and Wales ; also p«Qoo-i 
the records lately deposited in the office of the Pells of the Exche- ^ -^ 
quer, and then in the custody of her Majesty's Comptroller of the Exche- 
quer, and the records belonging to the Court of Chancery, Exchequer, and 
Admiralty, Gtueen's Bench, Common Pleas, and Marshalsea ; and also all 
the records of the abolished Courts of the Principality of Wales, and Pala- 
tinates of Chester and Durham, and of the Isle of Ely ; but the records of 
the superior Courts of Common Law and of the Court of Admiralty are not 
to be removed, unless or until the same are twenty years old ; and there 
are some particular rules as to the removal of records from the Court of 
Exchequer, and of certain records connected with the Treasury Depart- 
ment ; and every warrant for the removal of records is to be signed by the 
Master of the Rolls, and countersigned by the Lord Chancellor. 

There is also a great variety of other public books, copies or extracts from 
which, duly attested or certified by the proper officer, are admitted as 
evidence, and may perhaps be called primary evidence in conveyancing 
matters, although the Courts have required the production of the originals. 
The register of the Navy office, with the proof of the method there 
adopted, viz. to return all persons dead with the mark Dd., is sufficient 
evidence of a death. Ex. d. Whilcomb, E. 6 An. C. B. cited B. N. P. 
249. The rate books of a parish, or entries in them, according to the 
17 Geo. 2, c« 38, s. 14, are made evidence ; as likewise books kept in pur- 
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suance of the 42 Geo. 3, c. 40, for entering parish indentures ; and accord- 
ing to the principle before laid down, an entry in the vestry book signed by 
the churchwardens of the repair of a pew was held to be evidence in an 
action as to the ownership of that particular pew. Price y. Littlewood, 3 
Camp. 288. In that case, the plaintiff seeking the right to a particular 
r*3aoi P^^* having *shown that, during the period of 100 years, the owners 
I- -'of that messuage had always occupied that pew, the jury returned 
a verdict in his favour. 

A certificate taken from a parish chest, being thirty yeais old or upwards, 
was allowed by the Court of King's Bench to be evidence of the settlement 
of a pauper in another parish, without proof as to its authenticity or origin. 
The King v. Ryton, 5 T. R. 259. So the books of a steward of a manor 
thirty years old, coming from the proper custody, were held to be good 
evidence, without proof of the steward's handwriting. Wynne v. Tyrwhitt, 
4 B. & Aid. 376. In the case of The King v. Lor(f Qeorge Gordon, £>oug. 
093, sworn copies of certain entries in the journals of the House of Commons 
were allowed to be evidence. So with respect to the journals of the House 
of Lords. Neither of these journals are records. Copies of entries in the 
council books of the secretaries of state are also evidence. Eyre v. Pals- 
grave, 2 Camp. 605. Likewise copies of entries in the bank books. Marsh 
V. Colinett, 2 Esp. N. P. C. 565 ; Breton v. Cope, Peake's N. P. 48 ; 
Auriol V. Smith, 18 Ves. 198. 204. And it seems also that copies or 
extracts from the books of the East India Company may be read in evidence. 
Note to the cause of The King v. Lord George Gordon, Doug. 593. Copies 
or extracts from the books of assessments he]d by the commissioners for the 
redemption of the land tax, Rex v. Commissionere of Land Tax, 2 T. R. 
234, also from the books of the commissioners of excise, Carth. 346, are 
allowable in evidence. So also copies or extracts from books of the clerk 
of the peace of deputations granted by the lord of a manor, in support of his 
authority so to act. Hunt v. Andrews, 3 B. & A. 341 ; and see 1 Phil, on 
Evidence, 115. A book in the chapter house of a dean and chapter, pur- 
r*^40l P^^^^fi^ ^^ contain copies of leases, may be proved by *a copy as 
L -J being a public document. Certificates of conviction in cases of 
criminal indictments are in several instances made evidence by the express 
provisions of the legislature. The King v. Mawbey, 6 T. R. 630. 

It should seem that a copy of an entry in the probate act book of the Office 
of Faculties ought to be allowed in evidence, being a document of a public 
nature ; but it is stated in Lord Raym. 745, to have been disallowed by the 
Court. See B. N. P. 247. A certificate from justices at sessions has in 
some cases been allowed, and a certificate of the discharge of an insolvent 
under the old Insolvent Debtor's Act has been held to be evidence. In one 
old case, the certificate of a minister at Utrecht of a marriage, as to a mar- 
riage there, and a subsequent cohabitation, was admitted to be evidence ; but 
that, it seems, would not now be allowed. Alsop v. BowteU, Cro. Jac. 541. 
This question is commented upon by Lord Chief Justice Willes in the case 
of Omichund v. Barker, Willes* R. 549. 

It must be remembered that the documents to which we have referred, 
as being proved by copies or extracts, should be of a public nature, or 
authorized by some act of parliament, or by some recognized public autho- 
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rity, unless loss of the originals he shown. Thas a book of Fleet marriages 
was never commonly allowed to be evidence of a marriage, because such 
books were not compiled under public authority, and consequently no copy 
or extract from them could be received as to a marriage ; but in some cases 
these books might be evidence of facts, sis declarations made by the parties 
themselves. Read v. Passer, Pea. N. P! C. 231 ; S. C. 1 £sp. 213 ; Lloyd 
▼. Passingham, 16 Yes. 50 ; S. G. Goo. G. G. 152. Neither was a copy 
of a register of baptisms kept in the island of Guernsey, Huet v. Le Mesurier, 
1 Goz Ga. 275, nor is a copy *of the register of a foreign chapel, p«Q^|i 
evidence. Leader v. Barry, 1 Esp. N. P. G. 358. So also copies of L J 
the register of births of dissenters kept at Dr. Williams's Library, Red Gross 
Street, London, were not as such, prior to the act of 3 & 4 Vict. c. 02, 
allowed to be given in evidence, Ex parte Taylor, 1 J. & Walk. 483 ; nor 
the public register of births or burials of Friends or Gtuakers, formerly kept 
by the members of thatHKxly at Devonshire House Chapel, London. In the 
case of Dowpes v. Mooreman, 2 Gw. 650, the copy of an original document, 
kept in the Bodleian Library at Oxford, was allowed to be given in evidence 
under the particular circumstances of the case, the original not being allowed 
to be removed from the library. This case, however, is rather an exception 
to the general rule. There are also some other few exceptions to the rule 
not allowing copies of private documents to be received in evidence. Thus 
some documents are of such a nature that it is impossible, or almost impos- 
sible, to produce the originals. Tombstones, monumental inscriptions, and 
other writings on buildings or stones, may be proved even in tho Gourts by 
copies, because the production of the originals would be impracticable. 13 
Yes. 144 ; Shaw v. Pickthall, 1 Dan. 02. A public history may be evi* 
dence. But Gamden's Britannia has been refused in proof of a particular 
custom. A modern peerage can never be admitted in evidence, although a 
very ancient one might be, as secondary evidence where all other evidence 
had failed. 

An examined copy of the enrolment of the memorial of an annuity is 
evidence of the contents of the original memorial. Lord Ellenborough says, 
«« A copy examined by the roll is primd facie sufficient. The act of par- 
liament requires the memorial carried in to be enrolled correctly ; and I 
must presume that those concerned do their duty « under the act. i-^o^oi 
The enrolment is a sort of statutable record, and an examined copy *- -' 
of it is admissible. The defendant, if he pleases, may prove that be carried 
in another and a perfect memorial, which has been miscopied." Baikie v. 
Ghandless, 3 Gamp. 20. 

Mr. Phillips, in his work on Evidence, says, vol. i. p. 246, the rule con- 
cerning copies of enrolments appears to be, that an examined copy of enrol- 
ment of a bargain and sale of freehold lands, pursuant to the statute of 27 
Hen. 8, c. 16, is as good evidence as an examined copy of the original 
itself; and where the original is wanting, as where it has been lost or 
destroyed, or where different parcels of land are comprised in the same 
indenture, and afterwards devised to different persons, (see preamble of 
section 3, 10 & 11 Ann. c. 18), a copy of the enrolment, signed by the 
proper officer who has the custody of the enrolment, and proved by oath 
to be a true copy, will have the same force and efiect as the original itself 
would have if produced. Stat. 10 Ann. c. 18* 8. 3 ; see 14 East, 231 ; 1 
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8ch. A Lef. 207. But a copy of ihe eorolmeot of a bargain and sale of a 
chattel interest, or of any other deed enrolled for safe custody, is not admi^ 
sible in evidence, except as against the party acknowledging the deed, or 
persons claiming under him ; and against such parties, and against all 
claiming under them, an examined copy of the enrolment of any deed is 
admissible, and equivalent to an examined copy of the original deed. The 
enrolment of a bargain and sale under ibis statute, as we have before stated, 
is a record. 3 Price, 406. 511. 

There are some documents, which, although not entirely of a private 
nature, yet are regarded by the Courts when given in evidence as if they 
were strictly private and the production of the originals is required. But 
since the sanction given by the late Abolition of Oaths' Act to declarations 
r 1 21^91 *^^ statements made under this act, copies or extracts duly verified 
L -^ would in many cases out of Court be admitted as evidence. Of 
this description are the terriers of a parish, from which much important 
evidence in respect of tithes is derived. These, however, to be evidence 
must (as has before been observed) come from a repository not open to sus- 
picion. Aikyns v. Hatton, 2 Anst. 386 ; and Miller v. Forster, in note to 
the above case. Terriers are returns made from time to time to inquiries 
instituted by order of the canons of the church into the temporal rights of 
the clergyman in every parish, and they are usually signed by the minister, 
by the churchwardens, and by some substantial inhabitants of the parish, 
Illingworth v. Leigh, 4 Owill. 1615; Potts v. Durant, 3 Anst. 706. But 
it is not necessary that the minister should have signed them ; much of 
their weight, however, depends upon the parties who have signed them, 
and the place in which they have been deposited or kept. They ought 
regularly to be returned into and kept in the bishop's register office, or the 
registry of the archdeacon of the diocese, or, if kept in the church chest, 
that will be sufficient. Armstrong v. Hewitt, 4 Price, 218. When nol 
found in some such regular depository, they cannot be received as evidence, 
unless the custody of them can be well explained and accounted for ; for 
this reason, namely, the custody being open to suspicion, documents have 
frequently been rejected in evidence which might otherwise have been 
received. Thus a MS. in the Bodleian Library at Oxford ivas rejected, the 
custody not being the proper one. Likewise an old grant to a priory, 
brought from the Cottonian MSS. in the British Museum, could not be 
received, the possession of the grant not being connected with any persons 
owners of the estate. 3 Taunt. 01 ; 1 H. Black. 214, note. So the 
books of a corporation, which are under the control of the corporation, 
r*d441 ^^^fi^'^^ "^^ ^^ ^ allowed as evidence to establish their own rights, 
L -I although they may be evidence in matters in which the corporation 
are not directly interested. Attorney-General v. Corporation of Warwick, 
4 Russ. 222 ; 1 Sir. 03 ; 1 Str. 401 ; Marriage v. Lawrence, 3 B. & A. 
142. Neither could an ancient manuscript be received in evidence, which 
was found in the Herald's Office, purporting to enumerate the possessions 
of a monastery, and giving an account of tithes, which were the subject of 
dispute ; Lygon v. Slrutt, 2 Anst. 601 ; nor terriers which have been found 
in the charter chest of a college, or in the registry of a dean and chapter, 
these not being the proper repositories. But private letters, purporting to 
have been sent thirty years before, being produced from an unsuspicious 



8BC0NDABT BTIDENCB. 201 

and proper custody, have been admitted as evidence, without other proof, 
to show the connections or state of a particular family. See Doe d. Thomas 
y. BenyoQ, 12 Adol. & £. 43L 



•CHAPTER XVl. [♦345] 



ON SECONDARY SVIDENCE. 



What we have hitherto said may be considered as tending to show what 
documents are to be regarded as direct or primary evidences of title required 
to substantiate an abstract. In conveyancing matters, and in regard to titles, 
it is difficult to describe, or at least to define, what is called secondary evi- 
dence-— a term which is better understood in reference to the practice of the 
Courts, where the prevailing characteristics of evidence are more closely 
attended to, and where the rule of not admitting one description of evidence 
when a better description can be obtained, is more strictly enforced. 

It would be well however if conveyancers, and in particular those soli- 
citors who are their own conveyancers, would agree upon or prescribe 
for themselves some rules of practice as to evidence, which might be 
better defined and understood than they are at present, and likewise 
endeavour to enforce them generally when founded upon sound principles. 

In many cases out of Court evidence is offered which cannot be relied 
upon, and is accepted only as a last resource, and very frequently the char- 
acter of the professional man engaged, is relied upon quite as much as the 
evidence adduced. 

Cases in which loss, cancellation, destruction or mutilation of original 
documents has taken place, always justify the resort to what is called 
secondary evidence, and ♦provided the original document has been r-««>^/.-i 
properly stamped and perfected, or there is no reason to doubt such L -^ 
facts, there is no difficulty in admitting such evidence. But where there 
is no direct evidence of loss or destruction of the original, what preliminary 
proof is requisite before such secondary evidence can be allowed must 
depend on the circumstances of each case. Gully v. Bishop of Exeter, 4 
Bing. 208. The rules which have been laid down in the practice of the 
Courts, and which seem to be sufficiently reasonable, are that in case of 
alleged loss, a diligent search and inquiry should appear to have been made 
for the instrument, and that in the most probable quarters. 2 Phil. Ev. 
230 (9th edit.) ; Brewster v. Sewell, 3 B. & Aid. 296. '«It is very diffi- 
cult," said Mr. Justice Best, in the case of Brewster v. Sewell, cited above, 
«Uo lay down any general rule as to the degree of diligence necessary to 
be used in searching for an original document, to entitle the party to adduce 
secondary evidence of its contents ; that must depend in a great measure 



202 L££ ON ABSTEACTS OF TITLE. 

upon the circumstances of each particular case. If a paper be of consid- 
erable value, or if there be reasoa to suspect that the party not producing it 
has a strong interest to withhold it, a yery strict examination would proba- 
bly be required ; but if a paper be utterly useless, and the party could not 
have any interest in keeping it back, a much less strict search would be 
necessary to let in secondary or parol evidence of its contents.'* A lost 
instrument will, in the absence of all proof to the contrary, be presumed to 
have been rightly stamped. In the case of Rippiner v. Wright, 2 B. db 
Aid. 478, it appeared thai an agreement had been written upon unstamped 
paper, and that the plaintiff afterwards snatched it from the hands of defend- 
ant's attorney and destroyed it. Parol evidence was attempted to be given 
r*a47l ^^ ^^^ contents of the agreement, but was rejected by the Court, 
^ -^ and on this point the opinion of the Court was subsequently taken. 
Per Curiam. •• The evidence was properly rejected* It is the duty of 
parties to an agreement to take care that when it is executed it is properly 
stamped, and it is one of the risks attendant upon an omission to do this, 
that if any accident happens to the agreement before the stamp is affixed, 
there is no remedy upon it whatsoever." 

The general rule is, thd^i primd facie a title is rendered unmarketable by 
the loss of any important deed, and therefore of pourse no prudent pur^ 
chaser should be content to receive secondary evidence of any instrument 
except in cases of absolute necessity, and where primary evidence is unat- 
tainable. With respect to some deeds, the peculiar nature of them and the 
transactions of which they form the basis, are such, that it is highly danger* 
ous to admit secondary evidence at all ; it may often tend to deceive a pur- 
chaser. Thus in the case of a mortgage said to be subsisting, no purchaser 
can rely upon an attested copy of such an instrument, because the most 
frequent plan of paying ofTa mortgage is by indorsing a receipt on the back 
of the deed, or sometimes by cancellation of the original. So with respect 
to leases, there may have been various assignments of the property indorsed 
on the original lease, and various other statements as to diflerent transactions, 
which will afiect the purchaser with notice, or change the right to the pro- 
perty, which ought of course to induce great caution, before a purchaser 
can rely upon copies or other secondary evidence. 

The most common secondary evidence which we meet with in conveyan- 
cing consists of stamped copies, made for the express purpose of proving the 
contents of original instruments, having been compared with them, and 
n^oAcn attested as correct. The utility of such copies is evident, *particu- 
l- -^ larly where lands once united are divided into small portions, to 
each of which some evidence of the prior title is essential ; but these copies 
are not to be relied on, as conclusive evidence of title, unless the loss or des- 
truction of the original be proved. Every purchaser requires in addition to 
these copies the production of the originals at the time of purchasing, and 
a covenant for the production of the original deeds at any subsequent day. 
The copies to be made use of as attested copies ought to be properly stamped, 
unless they come within the exemptions of the act of the 65 Greo. 3, c. 184 
(the General Stamp Act), or of the late act of 6 Geo. 4, c. 41. It does not 
however by any means follow, that no copies can be used as secondary 
evidence, unless stamped as attested copies, besides those exempted from 
stamp duty by the acts. It is every day's practice to alk>w old copies of 
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writings and docaments unattested, as evidence of title without stamps, the 
rule as to the stamping of copies applying strictly to copies expressly made 
out as attested copies, and made subsequently to the act imposing the duty. 
In the case of Tunstall r. Trappes, 3 Sim. 308, an old copy of a settlement, 
which had been made about forty years previously, and which had been 
recited in other deeds, and registered in the West Riding of Yorkshire, was 
admitted as sufficient evidence before the. Master. And it has been said, 
that when possession has gone along with a deed or instrument during 
many years, the original of which has been lost or destroyed, an old copy 
or even an abstract may be given in evidence, without the same being 
proved to be correct, because in such cases it may be impossible to adduce 
better evidence. A copy of a letter or other document struck oflT by a 
copying machine may be rtod in evidence in the Courts ; but then it can 
only be read as secondary evidence, after notice to produce the original 
given in the usual way. Nodin v. Murray, 8 Camp. 227. But r-«n^g-| 
auch evidence, particularly that derived from an abstract, is subject ^ -^ 
to certain restrictions, which shall be noticed presently; and every old 
document is subjected also to the inquiry whence it is derived, or in what 
custody it has been, before it can be depended upon as evidence. 

In the case of Bryant v» Busk, 4 Russ. 1, a qqestion arose as to second- 
ary evidence in a suit for the specific performance of an agreement for the 
purchase of an estate. The title deeds having been destroyed by fire while 
in the vendor's possession, and while the contract for sale was pending, an 
abstract of title, which had been duly examined with those deeds, and found 
to be correct by the purchaser's attorney, was tendered as evidence of the 
contents of the deeds ; but Sir John Leach, M. R., held it not to be sufficient, 
and released the purchaser from his contract, chiefly upon the ground, that 
the abstract not containing the names of the attesting witnesses to the deeds, 
the purchaser would be without the means of proving the execution of the 
deeds upon any occasion where it might be necessary. 

Upon this case it must be observed, that the abstract was given in as 
evidence of all the deeds, ancient and modern ; had it only related to the 
older title, those deeds, for instance, of twenty years' date or upwards, per- 
haps the Court might have been disposed to admit such secondary evidence, 
and to have presumed the due execution of the eariier deeds, and thus have 
confirmed the contract ; the fact of a purchaser being enabled to prove the 
execution of title deeds thirty or even twenty yeara old, being a matter of 
much less importance than it is when the difficulty occura as to more modem 
instruments. 

Where there is no ground to doubt the authenticity of *docu- r-^oKA-i 
ments, whether public or private, and no suspicion attaches in con- ^ ^ 
sequence of their having been kept in improper places, almost any ancient 
writing may be received, and will have its weight as matter of evidence. 
This weight will be much increased, if the statement or document be made 
or written by one whose interest probably would not lead him to make it. 
Roe d. Brune v. Rawlings, 7 East, 291, and the cases there referred to. 
But of documents strictly private^ such as family bibles, prayer books, 
family pedigrees, old rent rolls, old leases, plans, old surveys and valua« 
tions, bills, books of account, and the like, it is quite clear that, even with 
the liberality prevailing upon conveyancing mattera, no copies can be re- 
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ceived in evidence, except in cases where it is necessary in consequence of 
the loss or destruction, or unavoidable non-production, of the originals. To 
what extent the Courts will go in receiving evidence from private docu- 
ments of the above <lescription is sometimes a question. An old cancelled 
will has been allowed to be evidence of a pedigree. See Roscoe on Evi* 
dencc, p. 20. 

In a late case, it appeared that there was an old family book, entitled 
«« Evidences of Christianity,*' which had been preserved in a family, and 
was 150 years old or upwards, containing some important &mily entries. 
I'he custody of the book having been traced back for a long period, the 
entries in it were allowed as evidence, although it did not appear by whom 
these entries were made. Hood v. Beauchamp, 8 Sim. 26. It is said that 
the proof required of old deeds or documents being in the proper custody 
is satisfied by their coming out of the possession of any person so connected 
with them, as not to raise any suspicion of fraud ; at least such appears to 
be the rule at common law, as laid down in the case of Doe d. Neale v. 
Samples, 8 N. db P. 264. 

r*a5l1 ^Sometimes in practice an attested copy of a probate is ofiered as 
L J evidence of the contents of a will ; but this is little more than a 
copy of a copy. In important matters few professional advisers would be 
satisfied with this, liable as such copies always are to unintentional errors, 
to say nothing of the facility of conveying false information under pretence 
of such evidence ; and even in matters of minor importance, such a docu- 
ment is, to say the least of it, very loose evidence, and scarcely any circum- 
stances justify the admission of such irregular proof. 

In a case, where nothing appeared as to the uses or trusts of a charity, a 
declaration of uses of the charity was presumed from an entry made in an 
account book kept by the trustees, in which were certain official entries rela- 
ting to the charity. Attorney-General v. Boultbee, 2 Yes. jun. 380. So 
also an account book from the registry at Lincoln, purporting to contain 
copies of the endowment of vicarages, was received as evidence of the en- 
dowment of a vicarage in Northamptonshire ; Leonard v. Franklin, 4 Price, 
264 ; but it was rejected in another case, Harwood or Harward v. Sims, 
there referred to. The places where and the occasions on which to search 
for secondary evidence will occur to the solicitor or professional advisers of 
parties interested. Thus, for instance, unexecuted papers, such as drafts 
of deeds, notices and letters may often be found with the solicitor of a parti- 
cular family, and an old draft of a settlement or other deed, although it may 
possibly never have been examined with the original, may be received as 
evidence for some purposes, after a lapse of time, if it has remained in 
unsuspicious custody. In most cases, upon searches for legal documents, 
the office of the family solicitor or agent, or the house of the steward, would 
be considered as reasonable places, in which a search should be instituted, 
in order to let in secondary evidence. 

.^ .^-. *The evidence afforded by the registration of deeds is of a nature 
L -1 very inferior to that derived from regular attested copies. The 
register in the difi!erent districts, where it has been established, seems never 
to have been considered as a record, but rather as a transcript of or extract 
from the deeds registered, or the material parts of them. An attested copy 
from the register only amounts to a copy of a copy, and cannot be evidence 
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of the contents of a lost deed, although an attested copy of the memorial 
carried into the office might he secondary evidence of the fact of registra- 
tion. Hohhonse v. Hamihon, 1 Sch. & Lef. 207, and the case of Colcloagh 
T. Dayle, B. R. there cited. Where a deed, which is lost, is to be proved 
by entries on the register* the original register ought to be produced in evi- 
dence ; and upon trials, the officer from the register office is required to 
attend and produce the books. The unsatisfactory or meagre nature of the 
evidence thus afibrded makes the register in this point of view of little use, 
as none of the registers (it is believed) extend the entry made of deeds or 
other instruments, beyond the parties, the parcels, the operative part, the 
execution, and attestations ; and few (if any) of the limitations, uses, or 
trusts are extracted ; therefore it is seldom sufficient to supply the place of 
an original instrument, lost or destroyed. See, however, Tunstail v. Trap- 
pes, 3 Sim. 308. 

Entries or memorandums by persons deceased, in their books or other 
papers, are often admitted as evidence ; but it is not every entry which 
may be thus made use of. Lord Kenyon says, 5 T. R. 123, «< what a man 
does in his closet ought not to affect the rights of third persons,'* »• e» unless 
there be some special reason for it. 

The ground upon which such entries are usually admitted in evidence 
is, that they are of such a nature as to militate against the interest of the 
party making them ; as *in the case of rents or moneys received r«qRq-i 
by an agent or collector, the party receiving them is liable to answer >- J 
or account for them, and would therefore be unlikely to charge himself, if 
untrue. Thus entries by a deceased steward of sums received for his 
master, as being paid for trespasses committed on .certain lands, have been 
admitted in evidence. Barry v. Bebbington, 4 T. R. 614; Manning v. 
Lechmere, 1 Atk. 453 ; 1 Ph. Ev. 208. The indorsement on a bond by 
an obligee deceased, of interest received by him within twenty years, Searle 
y. Lford Barrington, 2 Str. 826, the receipt of money by parish officers of 
one township from officers of another township. Stead v. Heaton, 4 T. R. 
669, and the entry of a midwife in his books of account of a charge made 
and paid for attendance upon the mother of a child upon a birth, have all 
been allowed as evidence. Higham v. Ridgway, 10 East, 109 ; see also 
Roe d. Brune v. Rawlings, 7 East, 279. Also upon the question whether 
a surrender had been made prior to a recovery sufiered, the books of a 
deceased attorney, who transacted the business, in which there was a charge 
made', and marked as paid, for drawing a surrender between the parties in 
question, were admitted to prove that such surrender had been prepared 
and executed. Warren d. Webb v. Greenville, Str. 1129; and see Lord 
Mansfield's addition to this case in Goodtitle d. Bridges v. Duke of Chandos, 
2 Burr. 1071, 2. So likewise similar charges in an attorney's book were 
allowed to prove the time of making a lease. Doe d. Reece v. Robson, 16 
East, 32. And in that case, Mr. J. Bailey very clearly says, that if a party, 
who has knowledge of a fact, make any entry of it, whereby he charges 
himself, or discharges another upon whom he would otherwise have a claim, 
it is admissible in evidence. On this subject, see the note to ^Barker ptqc^-i 
T. Ray, 2 Russ. 67, where all the cases are collected and arranged. ^ -I 

To the same principle, viz. that of the statement being against the interest 
of the party, may be attributed the rule that leases, or rather counterparts 
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of leases, are admissible io evidence to proTO the identity or occupation of 
the land, or facts connected with the* tenare ; for by such counterparts or 
statements the tenant becomes bound to pay certain rent, and perform cer- 
tain conditions incident to his tenancy. Peaceable d. Uncle ▼. Watson, 4 
Taunt. 16; and see Davies v. Pierce, 2 T. R. 53, 

But if the entries are not of such a nature as to charge the party, or are 
not against his interest in making them, or if he could hare any interested 
motive for making them, such entries are not admissible, unless they come 
under the one or two exceptions mentioned subsequently, which have been 
allowed by the Court. Thus where entries were made by one deceased of 
rents received by him, under whom another person claimed an interest, 
which was the subject of dispute, the entries of the deceased were not 
admitted in evidence for the person claiming under him, even to prove the 
identity of the land. Outram v. More wood, 6 T. R. 121 ; Crease v. Barrett, 
1 Cromp. Mees. & Ros. 919. 

That the entry made should always appear to be against the interest of the 
party making it, is perhaps extending the doctrine rather too fiir, at least 
with respect to questions in matters of conveyancing. Lord EUenborough 
seems to put this doctrine upon a more liberal footing in the case of Doe d» 
Reece v. Robson, above mentioned, when he says, that the reason for admit- 
ting such evidence is, <* that there is a total absence of all interest in the 
persons making the entries to pervert the facts, and at the same time a 
r«355l ^'^^^P^^^'^7 ^ know them.'* Such entries, *it is clear, are of the 
L -^ same weight as declarations (not upon oath^ made by the party 
in question. Outram v. Morewood, 5 T. R. 128 ; E)avies v. Pierce, 2 T. 
R.63. 

What have sometimes been considered exceptions to the general rule, 
that such declarations or entries, as above referred to, must be against the 
interest of the party making them,aret 1st, Declarations relative to pubUcor 
prescriptive rights, likewise respecting tithes or church property, made by 
an incumbent, which are allowed to be evidence for his successor ; Anon. 
Bun. 46. 180 ; Glynn v. Bank of England, 2 Yes. 43 ; and 2ndly, Declar 
rations, entries, or writings, made by relations in matten of pedigree. As 
to the firet exception, if it be one, it is justified, as Lord Hardwicke says, 
by the consideration that « the parson knows his entry cannot benefit either 
himself or his representative, who has nothing to do with the living ; and it 
is not to be presumed that the parson would make false entries for his sao 
cessor, who stands indifl^erent to him«'' , 2 Yes. 43. But the books from 
which entries are adduced in evidence, whether kept by a rector or vicar, 
steward, agent, or professional man, must be clearly proved to be made by 
the parties bearing the character which it is represented they bear. Thus 
books of a person said to be a collector of tithes, although the books were 
seventy yeara old, are not admissible as evidence, without showing that the 
individual was, as represented, the tithe collector. It would be presuming 
too much to say by whom the book must have been kept in the absence of 
all evidence. Baron de Rutzen v. Farr, 4 Adol. db E. 53 ; and see Short 
V. Lee, 2 Jac. & W. 464, where the general subject of evidence adduced 
from books and entries in books is discussed ; and in this case it seems to 
be allowed that books of impropriate recton may be evidence for their sue- 
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eessors, 'although such a doctrine is founded on much more doubt- r*qe/x-i 
fill principles than that to which ife have alluded above. L -^ 

As to the second exception. In matters of pedigree the statements, entries, 
and declarations of deceased persons connected with the family, are admitted 
by the Courts as evidence, and are therefore received as evidence between 
▼endor and purchaser upon matters of title, upon the ground that it is fre- 
quently the only evidence to be obtained ; that transactions and declarations 
made long ago may be presumed to be the truth, if made by persons likely 
to be well informed on the subject on which they spoke, provided no proba- 
ble motive appear for presuming their statement to be prejudiced or untrue ; 
for if any suspicion can be raised as to the fairness of the statement, as for 
instance, if any dispute or question to which their statement related was 
then pending, this will b^ sufficient to cause it to be disregarded, and to 
exclude it as matter of evidence. » 

According to this rule of law, the verbal declarations of deceased parents 
88 to the legitimacy or illegitimacy of their children, as to the time of their 
birth, Qoodright d. Stevens v. Moss, Cowp. 591, and see the cases there 
cited ; entries made by parents in family Bibles, pedigrees hung up in the 
family mansion, and other solemn statements, such as the answer of a parent 
in Chancery, are all admissible as evidence of pedigree. See The Berkeley 
Peerage case, 4 Camp. Rep. 401. 

But these entries or declarations are strictly confined to questions of ped- 
igree, therefore they are not allowed to prove even the place of birth of a 
child; Kingv. Erith, 8 East, 539 ; and not only are these declarations and 
this hearsay evidence admitted, but general reputation or tradition as to ped- 
igrees is allowable, which reputation is nothing more than hearsay handed 
down from one to ^another. But though tradition is often received p«qR7n 
in evidence as above stated, it must not be supposed that every kind >- -^ 
of tradition will be admitted even in support of a pedigree ; the tradition 
must proceed from persons having such a connexion with the party to whom 
it relates, that it is improbable they could be mistaken, and the circumstances 
must be such as to make it natural and likely that they were speaking the 
truth. Whitelock v. Baker, 13 Yes. 614. For notwithstanding pedigree 
causes form an exception to the general rule by which hearsay is rejected 
in evidence, still that exception is limited, and such evidence is confined to 
the declarations of the relations of the family whose pedigree is required to 
be proved. Therefore the same weight, if any, does not attach to the state- 
ments or certificates of servants, medical men, or strangers of the family. 
Johnson v. Lawson, 2Bing. 86. Neither are the declarations of an illegiti- 
mate member of a family, respecting his illegitimate brothera and sisters, 
admissible as evidence. E>oe d. Bamford v. Barton, 2 M. db Rob. 28. 

In matters of pedigree, also, some facts may be proved by general noto- 
riety ; as, for instance, the acknowledgment by the parties themselves and 
reception of them by their friends as man and wife, may, when proved to 
have been generally known and received as a fact, be sufficient evidence of 
a marriage (except in criminal cases). Leader v. Barry, 1 Esp. N. P. C. 
363. 

A case involving much of the learning upon the point of hearsay declara- 
tions or statements by a deceased peraon, a connection of the family, being 
received as evidence, lately came before the Lord Chancellor (Brougham), 
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in the cauee of Monkton v. Attorney-CleDeral, 2 R. & M, 147, upon which» 
in an appeal from the Vice-Chancellor (who had rejected the evidenced, the 
question was, how far a genealogical narrative and pedigree in the nand- 
r*358l ^^i^^°S 0^ *<^°® Troutbeck, a surgeon, deceased, mentioned in the 
I- -^ will of a testator of the same name, ought to be received in evidence. 
As the judgment very fully explains the facts, and expounds the law on 
points of great nicety connected with this subject, the insertion of parts of it 
in the Appendix may not be considered useless. The application to the 
Lord Chancellor was, that an issue should be directed to try the relationship 
of the parties who claimed to be the next of kin of the testator, and that 
certain declarations made by a deceased individual, and a genealogical nar- 
rative drawn out by him, might be allowed to be given in evidence* The 
judgment was, that an issue ought to be granted, the evidence being admis- 
sible. See Appendix. ^ 

Declarations made by persons under the immediate apprehension of 
death, are of a more grave and solemn nature. They are always allowed 
as evidence in Courts of law, and they may, therefore, when necessary to be 
referred to ia matters of title, be regarded as evidence. 

It has been usual, to substantiate many parts of the contents of an abstract 
by certificates or affidavits, or more recently by declarations under the 
Abolition of Oaths Act, made by persons still living, particularly with 
reference to questions of legitimacy and heirship, the identity of persons and 
parcels, the names of closes and admeasurementSt and the like, which are 
generally deemed sufficient evidence. 

In addition to the testimony of living persons, traditionary evidence or 
general reputation may be adopted. General reputation, however, appears 
to be more properly applicable to cases of public than of private right, and 
to matters of pedigree. Morewood v. Wood, and the cases in note, 14 Blast, 
327. And see Weeks v. Sparke, 1 M. db S. 679, as to the right of com- 
mon. Great caution is however necessary to be observed by those whose 
r*^501 ^"^^'^^^^ ^^ ^^^ ^ inspect titles, in admitting proo& from living wit-. 
L -^ nesses, where the 'points to be substantiated are matters of great 
importance. See the evidence upon the Leigh Peerage case as to a monu- 
ment there alluded to. Even when no fraud is contemplated, parties mak- 
ing such declarations or depositions often give incorrect evidence. Formerly 
such voluntary affidavits or certificates were frequently received in convey- 
ancing questions out of Court ; they were never regarded by the Courts 
(nor even by conveyancers) as mattere of strict evidence. How far the 
Courts in judging of a title as between vendor and purchaser may, at some 
future day, be inclined to allow weight to such voluntary documents, where 
no other evidence could be adduced, remains to be seen. But since the late 
Abolition of Oaths Act, 5 & 6 Will. 4, c. 62, it is clear that no attention 
would be paid to a voluntary affidavit or certificate made subsequently to 
the passing of that act, in cases where a declaration under that act might be 
obtained. The act has supplied the long existing want of some means by 
which to stamp such documents with a certain degree of accuracy, by 
declaring those guilty of perjury who shall make false declarations in the 
manner prescribed by the act. Still the remedy is not complete, so long as 
the well known impediments exist to convicting any one of perjury — a 
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defect in the present law, whith allows and almost encourages false testi- 
mony. 

This statute of 5 & 6 Will. 4, c. 62, after reciting that it ««may be neces- 
sary and proper in many cases not specified by the act, to require confirma- 
tion of written instruments or allegations, or proof of debts, or of execution 
of deeds, or other matters," enacts, " that it shall and may be lawful for any 
justice of the peace, notary public, or other oflicer, now by law authorized to 
administer an oath, to take and receive the declaration of any person volua- 
tarily 'making the same before him, in the form in the schedule to r«qftA-i 
this act annexed, and if any declaration so made shall be false or L -1 
untrue in any material particular, the person wilfully making such false 
declaration shall be guilty of misdemeanor." The schedule above referred 
to is in the form following: — "I, A. B., do solemnly and sincerely declare 
that, &c., and I make this solemn declaration conscientiously believing the 
same to be true, and by virtue of the provisions of an act made and passed 
in the fifth and sixth years of the reign of his majesty King William the 
Fourth, intituled an act {here insert the title of the act, i. e. « An Act to 
repeal an Act of the present Session of Parliament, intituled an Act for the 
more efifectual Abolition of Oaths and Affirmations taken and made in various 
departments of the State, and to substitute Declarations in lieu thereof, and 
for the more entire suppression of voluntary and extra-judicial Oaths and 
Affirmations, and to make other Provisions for the Abolition of unnecessary 
Oaths.')" 

Recitals or statements contained in acts of parliament, and in deeds, 
decrees and other instruments, furnish very important secondary evidence. 

The rule generally acted upon with respect to recitals has been, that 
statements contained in deeds thirty years old or upwards may be considered 
as good secondary evidence, 3 P. Ab. 8 ; and where the facts recited are not 
very important, a purchaser may be satisfied with such recitals without other 
evidence, even if contained in deeds of more recent date; twenty-years old, 
for instance, may be sufficient. Recitals which may be considered as of 
minor importance are such as relate to facts corroborated in part by other 
evidence, recitals of deaths or burials, marriage, birth, or baptism ; as to the 
number of children in a family, or as to the failure of issue, as to one person 
having survived 'another, or that one was the executor or adminis- r»«r.|-| 
trator of another, as to the occupancy, identity or boundary of lands, ^ -^ 
and as to various rights or liberties appertaining to every description of pro- 
perty. Where the facts are very important, a purchaser will not rely upon 
the recitals even of an old deed, particularly if better proof aliunde can be 
obtained ; as, for instance, to prove an important descent in a pedigree, it 
has been decided that il is not sufficient for a vendor to set forth deeds which 
recite the pedigree stated in the abstract, although the deeds containing the 
recital be upwards of thirty-years old. This is the strictness of the rule. 
Slaney v. Wade, 1 Mylne & Craig, 358 ; Fort v. Clarke, 1 Russ. 601 ; 
Anon, case, 12 Mod. 384, cited 2 Ph. Ev. 234. 

Recitals as to the contents of deeds are more to be depended upon that) 
recitals as to pedigrees ; the latter require to be more narrowly searched 
into, as parties themselves may without any fraudulent intention often mis- 
take a pedigree. A deed can seldom be incorrectly recited, unless through 
fraud or otherwise intentionally ; much therefore depends upon the nature 

NOVBHRBE, 1847. — 14 
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of the recitaU as well as upon its antiquity ; and recitals in wills are less to 
be depended upon than recitals contained in deeds. Recitals often hare 
the effect of controlling the operation of a deed, as more clearlj expressing 
the intention of the parties. But recitals cannot be allowed to restrain or 
alter the construction of words in a deed, where those words are of plain 
and well known import. Cholmondeley v. Clinton, 2 B. & A. 640. It 
is otherwise, however, in the case of recitals of marriage articles, and cf 
other trusts which are executory. See note to Waikins on Descents, by 
Vidal, p. 168, and see ante, p. 288. Recitals in deeds or other instruments 
cannot alone be taken as evidence against strangers or others not parties to 
r«9A2l ^^^ ^^^^ containing such *recital8. Kelly v. Power, 2 Bali db Beat. 
1- -^ 251 ; 1 M. db C. 338. If the law were otherwise, nothing would 
be easier than to insert recitals as the foundation of a good prior title ; for 
instance, a man might with such an object insert in a post-nuptial settlement 
a recital of ante-nuptial articles, which might never have existed in fact, 
and thereby defraud his creditors, contrary to the statute of 18 Eliz. c. 5. 
Accordingly, in the case of Slaney v. Wade, 1 M. db C. 838, it was held 
that the recitals contained in a deed thirty-eight years old, stating that A. 
B. was the child of certain persons, whereby it was sought to establish a 
point in n pedigree, was inadmissible, the deed having been made between 
other parties, but executed only by a trustee for the party whose identity or 
birth was to be established. A recital of this description would, however, 
in practice among conveyancers, be allowed some weight ; although it might 
not be allowed, as we have before observed, to prevail as sufficient evidence 
in a case of importance ; for instance, it would not be sufficient evidence to 
prove a material descent or link in the title. But such recitals are always 
to be taken as the admissions of those who were parties to the deeds, and 
interested in the property. Battersbee v. Farringdon, 1 Swanst. 113. 
Thus where a recital occurred in a deed of settlement, that the owner of the 
property had given a bond to another party, which bond was not produced 
as the execution of it could not be proved, the recital was held to be evi- 
dence of the bond having been executed, March, of Armandale v. Harris, 2 
P. Wms. 434. Notwithstanding this case, and although a recital may be 
evidence as against parties executing the deed contsining the recital of the 
prior instrument, yet there ought to be some further proof to establish 
entirely the execution and validity of such recited deed ; a bare recital of 

r*^A3l ^^^^3* ^^ *^^ B^i^ ^^ ^^'r^ ^* ^^^ Orey, 6 Mod. 44 ; 1 Satk. 285; 
L J Skipwith V. Shirley, 11 Ves. 64, (and see Ward v. Garnons, 17 
Ves. 140,) is not evidence ; but where there are other facts (such as entries 
of charges in a solicitor's books for procuring the execution of the instru- 
ment,) which corroborate the statement or recital; or where there is other 
evidence that the same instrument as that recited has existed, there the 
recital shall be taken not only as evidence of the existence, but (as against 
parties to the deed containing the recital) as evidence of the execution of 
such recited instrument, Burnett v. Lynch, 5 B. & C. 601. It therefore 
appears, that although recitals may be good secondary evidence of deeds, 
which are shown to have existed but which have been lost or destroyed ; 
yet the rule cannot be extended to those cases where nothing is known as 
to the deeds to which the recitals relate. See Burton on Real Property, 194. 
The recitals in a deed, prepared by direction of a Court of Equity, and 
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Qsoally with the approbation of a Master in Chancery, are more to be relied 
upon than other deeds, in consequence of the strictness with which facts 
and statements in the Master's Of&ce are required to be verified. So like- 
wise are the recitals in acts of parliament, where the statements as ayerred 
are often proved, or at least are directed to be proved. But a recital in an 
act of parliament as to a matter of pedigree was in one case held to be not 
evidence. Anon. 12 Mod. 384. Generally, however, conveyancers rely 
upon these recitals, if the act be not very recent, and in many cases the 
evidence they aflbrd is important ; for example, recitals often occur in acts 
of parliament, that the lands are discharged from land tax, that certain quit 
rents or charges are subsisting, or that certain mod uses exist, or that the 
lands are free of tithe. In general, the last recital carries considerable 
•weight in Inclosure Acts, to which the bishop of the diocese, and p^^q^^i 
the incumbent of the living in the district, are usually required to L J 
be consenting parties. 

In lettera of administration recitals are often introduced, showing that a 
term or some other interest is vested in a person to whom the representa- 
tion is made out. As such recitals are founded on exparte statements set 
forth for some particular purpose, and do not generally come from a disin- 
terested quarter, but little reliance can be placed upon them, unless of very 
great antiquity. In one case, Anon. 1 Ld. Raymond, 736, the recital of a 
will in the admission of a copyhold tenant was held by Lord Holt, on a trial 
at nisi priuSt to be good evidence of a devise, as against the lord, or even 
any stranger. Had the question been between the heir of the copyholder 
and the devisee, he thought the will itself ought to have been produced. 
But this case appears to be of doubtful authority. 

Notwithstanding the fact, that recitals afibrd such evidence of prior deeds* 
yet in regard to the consequences of that evidence, or the notice given by 
them to purchasers, it is considered that such notice cannot entitle the pur*- 
chaser to demand an abstract of the deeds themselves, although it may 
entitle him to require the inspection of such recited deeds, if in the custody 
or power of the vendor, when they bear strongly upon the title. What that 
time ought to be must depend upon circumstances, and the Court must 
decide the general question, which is yet uncertain. Perhaps eighty years, 
or about that time, might not be too long in common cases, according to 
what is laid down in Prosser v. Watts, 6 Mad. 59. 

To admit the doctrine to be pushed to its utmost length, viz., " that a 
purchaser may require the production of all documents of which he has 
notice,*' would be to extend ^inquiries in many titles to an infinite p^ogg-i 
number of years or centuries back. Subject to this restriction or L J 
limit, a purchaser must always take care by inquiry and caution to ascertain 
that the recitals contained in any deeds, to which he has or can obtain 
access, do not prejudicially afiect the estate which he has bought ; other- 
wise, as has been before stated, he becomes liable to the consequences of 
being fixed with notice or evidence of whatever such recitals contain, and 
of whatever they may lead to. 

The inconvenience attending titles under renewable leases, in which the 
new lease is made in consideration of the surrender of the old lease, which 
is recited in the new grant, has been before remarked upon as an instance 
of the inconvenience of continued reference to former recitals. This incon- 
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Tenience arises from the rule distinctly laid down in the case of Coppin r. 
Fernyhough, 2 B. C. C. 291, which has been allowed and followed in other 
cases, Moore ▼. Bennet, 2 C. C 246 ; the consequence of which is, that 
the old recited lease, said to be surrendered, is, or ought to be, called for in 
perusing an abstract of title, where such reference occurs. It has however 
been stated, that some limit must exist to such requisitions as these ; and 
as in the case of surrendered leases, the old lease is rarely in the tenant^s 
hands, or within his means of procuring it, this requisition for expired 
leases is often unavailing, except for the purpose of avoiding the contract 
altogether. 



[*366] ♦CHAPTER XVII. 

CUSTODY OF TrrLB DEEDS, AMD COVENANTS FOR PBODUCTION OF DEEDS. 



In general, every owner of property for the time being is entitled to the 
possession or custody of the title deeds relating to that property, whether 
his estate be in fee simple or in fee tail, or freehold not of inheritance* or 
an estate on condition as mortgagee, or other defeasible estate ; for a mort- 
gagee is considered as an owner to the extent of his mortgage. 

A tenancy for years does not of course entitle the tenant to deeds relating 
to the fee or the freehold, a tenant for years not being considered as the 
absolute owner or proprietor even for the term granted ; the possession of 
every tenant for years being in law the possession of the freeholder, who is 
bound to defend his tenant's title. 

The right to the deeds follows rather the equitable than the purely legal 
ownership. Thus where an estate is in settlement, the first tenant for life 
or tenant in tail, and not the trustee under the settlement, is entitled to the 
custody of the title deeds. See 2 Sug. Y. & P. 110 (lOih edit.) But the 
trustee holds the deeds of settlement. 

This rule therefore restrains a remainder-man or reversioner, who sells 
his interest, from the power of delivering over the deeds to a purchaser^ 
and the consequence is, that much greater caution is requisite in dealing 
with a title to such a property, than in treating for an estate in possessioOf 
where it is the subject of sale or mortgage. 

r^QATl ^Pfovious to completion, the purchaser of such an interest should 
L -^ never neglect to inquire of the trustees (if any) whether any incum- 
brances exist within their knowledge, and after completion he should give 
them notice of his purchase ; and where it is possible, it is desirable to 
have a memorandum indorsed upon one of the principal title deeds, or the 
deed by which the interest in question has been created (if a partial inter- 
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est or a part only of a larger property has been sold,) referring to the sale 
which has been effected. 

The above rule in reference to the custody of title deeds gives rise to a 
difficulty in practice as to who is the party, where property is in settlement, 
to covenant for the production of the deeds. It is clear that in such cases 
no valid covenant can be obtained from a tenant for life, first, because he 
frequently has not the legal estate ; or, secondly, if he has, yet he has only 
a limited estate in the land, and cannot bind those who may succeed. him in ^ 
remainder or reversion ; neither is it advisable for him to bind his represen* 
tatives to a covenant which, after his death, they would not have the power 
to fulfil ; and ail trustees are of course unwilling to bind themselves by 
▼oluntarily entering into covenants which cannot in strictness be required 
from them. Purchasers, therefore, in this dilemma, often consent to take 
the covenant of those who are beneficially or equitably entitled to some 
limited interest in the property, or to the money, the proceeds of the estate 
which is sold, and rely upon their general right in equity to obtain produc- 
tion of the deeds whenever necessity may require it. 

The rule however which has lately been laid down is, that a Court of 
Equity never compels a purchaser to take a title without the title deeds, or 
without a valid covenant for the production of them, although what consti- 
tutes* such a covenant it is not very easy to define. A right in p»q|*oT 
equity to compel the proditction of deeds has been held not to be l. J 
sufficient. In the majority of cases it is scarcely possible to obtain a 
strictly legal covenant, which, according to the decisions of the Courts of 
Common Law, will run with the land. Barclay v. Raine, 1 S. & St. 455 ; 
see also Fain y. Ayres, 2 S. & St. 533 ; and S. C. 1 Russ. 259, which is 
probably the better report. 

The case of Barclay v. Raine, 1 Sim. & St. 455, in which the observa- 
tions above referred to were made, has been the subject of great and general 
discussion. The case as reported is not easily understood, and the Master 
of the Rolls has himself alluded to the report as being incorrect, saying, that 
so far from stating that Thring's first covenant did not run with the land, 
he thought that it clearly did, but that the second covenant was restricted to 
the period of his being mortgagee. 

The doctrine urged by Sir Edward Sugden, as reported in argument in 
the above case, namely, that covenants for the production of title deeds run 
with the land for the benefit of purchasers, but not for the benefit of ven- 
dors, is rather inconsistent with the statement in his Treatise on Vendors 
and Purchasers, vol. ii. p. 130, (10th edit.), that as covenants entered into 
with a purchaser run with the land to his representatives or assignees, so 
covenants entered into by a purchaser with the vendor respecting the 
land run with it, and charge the representatives or assignees of the pur- 
chaser in respect of it. 

This appears to be a reasonable rule. However, there does appear to be 
some ground in law for saying, that although the benefit of a covenant 
entered into concerning the land may run with the land and pass to the 
assignee of the covenantee, yet that the burden of a covenant entered into 
by a vendor, who retains other lands in respect 'of which he has r#QQQ-i 
entered into the covenants, will not be fixed on the lands retained, ^ -* 
so as to bind the assignees of such a vendor ; and this a passage in a late 
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edition of Sheppard^s Touchstone, toI. ii. p. 179, seems to confirm, which 
states that the assignees of a covenantor are not hound to the performance of 
his covenant, except the case fall within the provisions of the statute of 32 
Hen. 8, c. 34, or except they take an estate in reversion expectant on a 
particular estate on which the covenant is knit, alluding hy the exception to 
cases between lessor and leesee, and their assignees, in reference to whom 
the 32 Hen. 8, c. 34, was made. 

Perhaps, however, although the above doctrine may be true as to cove- 
nants in genera], yet the case of a covenant for the production of title deeds 
may form an exception to it, that is to say, in cases where a vendor selling 
some lands, and retaining other lands held under the same title, enters into 
a covenant for the production of the deeds, reason and equity certainly 
require that such a covenant should bind the assignee of the covenantor, to 
whom as such assignee the deeds have been delivered, and as the represen- 
tative of the property previously held by the original covenantor ; and it is 
probable that a Court of Equity, regarding the great mischiefs which would 
occur from a contrary decision, might so decree ; much reliance having 
been placed in practice upon the efllect of covenants entered into by vendors 
for the production of deeds ; but it must be admitted, that there is no direct 
case deciding this point in the books.(a^ 

r*a70l *^ vendor may stipulate with the purchaser to keep the title 
L J deeds of the property sold in any case, as he usually does when he 
retains part of the property held under the same title. But if there be no 
stipulation at the time of the contract as to the deeds, and the vendor retains 
a greater portion of the property than the part sold, it is generally consid- 
ered that he may still retain the deeds, giving at his own expense attested 
copies, and a covenant to produce the originals to the purchaser; but if the 
part retained be less than the part sold, the purchaser, in the absence of any 
stipulation, seems to be entitled to the possession of the deeds ; see Field 
V. Yea, 2 T. R. 708 ; and the vendor, if he wishes in such a case to obtain 
firom the purchaser a covenant for the production of the deeds, must pay 
ibe expense of such a covenant, and of any copies of deeds which he may 
require. Where the vendor cannot give up the deeds, or stipulates not to 
do so, he is in common cases bound to give a covenant to produce them, 
and if he does not give a purchaser notice when he buys, that he cannot 

(a) Cases in which this question, as to what covenants will ran with the land, is di»> 
CQBsed, are Spencer's case, 5 Co. Rep. 18 a; Webb v. Russell, 3 T. R. 402; Roach v. 
Wadham, 6 East, 289 ; 1 Prest Shep. Touchst 177 ; Co. Litt 385 a ; Mayor of Conrle- 
ton ▼. Pattison, 10 East, 130 ; Collison v. Lettsom, 6 Taunt. 224 ; Bally v. Wells, 3 Wils. 
25 ; S. C. Wilmot*s notes, 344 ; Vyvyan v. Arthar, 1 R &, C. 410 ; Sampson ▼. Easterby, 
9 B. & Cres. 505 ; 6 Bing. 644 ; Saftoon v. HousCoun, 1 Bin;. 433 ; Jourdain v. Wilson, 
4 B. &. Aid. 266 ; Vernon v. Smith, 5 B. & Aid. 1 ; Barclav v. Raine, 1 S. & St. 449; 
Keppell V. Bailejr, 2 Mylne &. K. 517, in which case the Lord Chancellor appears to think 
a great reason for covenants generally running with the land, is in respect of a subsistiog 
reversion, as in cases between lessor and lessee ; and see the third Report of the Real Pro- 
pcrty Commissioners. By the above-mentioned case of Keppell v. Bailey it seems that 
notice to a purchaser of a covenant entered into with a view to create a burthen upon an 
estate and to bind the assignee of that estate, will not, if the covenant be of such a nature 
as not to be binding at law, aflect the purchaser with the consequences of that covenant, 
so as to give the covenantees any advantage from it in equity, when they could not at law 
gain anv advantage. The whole subject of covenants running or not running with the 
land will be found discussed, and the authorities collected, in a note to Spcncer*s case, in 
Smithes Leading Cases. 
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have the deeds, the purchaser will be entitled not only to a covenant to pro- 
duce the deeds, but to attested copies of them ; Dare v. Tucker, 6 Ves. 460 ; 
Brougbton v. Jewell, L5 Ves. 176; and this at the *vendor's ex- p#o,yi-i 
pense ; Berry v. Young, 2 Esp. N. P. C. 640 ; but this rule is not L -^ 
to be extended to matters of record or copies of court roll. Scriv. Cop. 261. 
A covenant to be valid, t. e, to run with the land, must not only be con- 
cerning the land, but must be entered into by parties having the legal 
estate, and with parties between whom and the covenantor there is a privity 
of estate, and any subsequent purchaser, in order to claim the benefit of such 
covenant, must take the estate of the original purchaser in the land, although 
he need not be possessed of the whole of the land, for an assignee of a parcel 
or part of the land may vouch as an assignee, although the assignee of part 
of the estate in the land may not. Co. Litt. 885 a. After a conveyance, 
whereupon covenants have been entered into, of which covenants the pur- 
chaser and his assignees are to have the benefit or to bear the burden, the 
vendor should see that the purchaser take his conveyance to himself in fee, 
anifnot to uses, with a power of appointment ; for if after covenants entered 
into by a purchaser, that purchaser appoint the estate to a third party, it has 
been held, that the appointee not taking the estate of his appointor, is not 
bound by his engagements or covenants, although such as would generally 
run with the land in ordinary cases ; Roach v. Wadham, 6 East, 289 ; 
Wynne v. Griffiths, 5 B. db C. 923; and see also 2 Sug. V. db P. 462, 
(10th edit. ;) the reason of this being, that a party to be bound by another's 
covenant should generally take that person's estate ; or the covenant might 
be enforced as against future holders of the property, if the covenant were 
entered into by the party out of whose seisin the uses arise. The benefit 
of any covenant, if entered into with the party having the seisin, must also 
pass to and be enjoyed by the cestui que use^ and thus the benefit of cove- 
nants entered into, as well as *the burden of them, may be made, as |-«q7«2n 
it were, inherent in the land, and bind or be for the advantage of L J 
each cestui que U9t. 

Where only a covenant to produce deeds has been taken by a purchaser, 
who afterwards sells a part of the estate, a new covenant should be entered 
into by the first purchaser with the second purchaser, unless such first pur- 
chaser, having taken a good covenant for the production of the title deeds, 
deliver over that covenant, together with his own purchase deed, or give a 
covenant to produce such deed of covenant, and also his purchase deed, 
with attested copies of the same, to the sub-purchaser, at the time of com- 
pleting the contract ; or unless the first named purchaser obtain (which is 
the better plan) from the first vendor a good covenant for the production of 
the deeds remaining with him, and enter into a covenant to produce his own 
purchase deed from the original vendor, with an attested copy, or give it 
up to the sub-purchaser. See Fearne's P. Works, 114 ; 2 Bug. V. db P. 
123, (10 edit.) This, it is believed, is the present practice. 

In a case of this kind, which was much considered in 1831, A., a pur« 
chaser of certain hinds, had a covenant with his purchase deed to produce 
all the title deeds. Subsequently B. bought part of A.'s land, and took a 
covenant from A. for production of his deed of conveyance and of his deed 
of covenant, which was all B. could obtain ; B. then sold a part to C, and 
C insisted upon having a covenant from B. io prodace all the title deeds ; 
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it was thought that C. could only insist upon a covenant from B. to pro- 
duce the conveyance made to himself and his deed of covenant, and was not 
entitled to require an absolute coyenant to produce all the title deeds. The 
late Mr. Richmond, and also another conveyancer, were of this opinion. 
r*^73l *And where a purchaser having taken his conveyance without 
L ^ the title deeds, but with a covenant for the production of them, after- 
wards parts with his own purchase deed to a subsequent purchaser of part 
of his original property, he may, under the conmion covenant for further 
assurance, require his original vendor, who retains the title deeds, to execute 
a duplicate of the conveyance to himself for his security, as he (the pur- 
chaser first named) might otherwise be without any deed whatever. Napper 
y. AUington, 1 £q. Ca. Abr. 166, pi. 4. But whether a purchaser who hasr 
neglected to take with his conveyance a covenant from his vendor to pro- 
duce the title deeds, can afterwards compel such his vendor to enter into a 
covenant for the production of the deeds by virtue of the common covenant 
for further assurance, seems doubtful ; he may, however, obtain the produc- 
tion of the deeds themselves by bill in equity. Fain v. Ayers, 2 S. &'St. 
533 ; Hallett v. Middleton, I Russ. 243. 

As a general rule, in the absence of all stipulation, li purchaser to whom 
the title deeds cannot be or are not delivered over, is entitled to attested 
copies of all deeds and other documents, not being instruments of record 
or in the nature of records, necessary for the support of his title, and this 
at the expense of the vendor. The instruments to which the exception 
applies being records, or in the nature of records, are fines and recoveries, 
proceedings in Courts of Law or Ek^uity, or other courts of record, enrol- 
ments of deeds and other documents, probates of wills and letters of admi- 
nistration, and perhaps copies of court roll, and some other public documents. 
If the originals or copies of any of these recorded documents are in the 
vendor's- hands, and are held by him as relating solely to the property 
agreed to be aliened, they ought to be given up. 

r*V7Ar\ *'^^ attested copies of documents of record cannot be properly re- 
L -^ quired to be supplied by a vendor to a purchaser, so the records 
themselves, or copies or extracts of them, are not usually covenanted to be 
produced, unless being in the vendor's hands, they are allowed to remain 
with him to answer some particular purposes. 2 Sug. V. & P. 119, (lOth 
edit.^ 

Where an estate is about to be sold in lots, of which it is necessary prior 
to the sale to make some general conveyance afiecting the whole, it is fre- 
quently advisable to make such conveyance by bargain and sale enrolled, 
with a view of saving to the vendor the trouble and expense of giving 
attested copies, and a covenant for the production of the deed of conveyance 
to every purchaser. 

It never can be a sufficient excuse for a purchaser's waiving the produc- 
tion of any deed by which an estate has passed, or for considering it as 
inoperative, to say that it has been cancelled, where the estate has not been 
ended by effluxion of time. The cancellation of a deed can never operate 
to revest the estate, as is sometimes supposed ; Gilb. Eq. Ca. 235 ; 2 H. 
Bla. 250 ; and there is scarcely any case whatever where it is advisable 
to cancel a deed, by which any estate not regularly determined has once 
passed. 
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The cancellation of a lease will not aiiect property which lies in livery ; 
but it has been said, that a grant of things which lie in grant is ended by 
cancellation uf the deed of grant. Wootley v. Gregory, 2 Yo. & J. 536 ; 
Bac. Ab. Leases T. This however is an exception to the general rule. 

An agreement which is abandoned, a. bond which has been paid ofi*, or a 
lease ended by effluxion of time, may very properly be cancelled. But it is 
impossible to say what difficulties may occur by destroying or even altering 
*a deed after it has once been executed, as will be seen by consider- r«owen 
ing the effect which any alteration may produce. The old books I- -^ 
are very strict in regard to the alteration of deeds. . Thus, it is said, if the 
seal of a deed be in any way broken or destroyed, except it be by his means 
who takes a benefit by the deed, it is void; and so with regard to an erasure 
or interlineation, if made by the obligee of a bond, or even by a stranger, in 
a material part of the document, it would have avoided the deed. See 
Shep. Touch. 70; Com. Dig. tit. Fait, F. 1. But now the object of inter- 
lineation, of tbe cancellation, or alteration is regarded, before it is decided 
whether the deed or instrument is rendered void or not. If it appear to be 
accidental, or for the purpose of supporting the instrument, it will not 
destroy the document ; B. N. P. 267, 268 ; 1 Marsh. 311 ; 5 Taunt. 707 ; 
and a deed may be good as to one, although void as to another. However, 
if nothing be shown to the contrary, any interlineation or alteration appear- 
ing in a deed, will be presumed to have been made before, and not after 
the execution of it. 1 Keb. 22. 



♦CHAPTER XVIII. [»376] 



CONDmOKS OF SALE. 



Conditions of sale, or the special agreement under which a purchase is 
made, often contain very important stipulations materially varying the rights 
of purchasers in regard to matters of title, by which too often the value and 
subsequent enjoyment of the estate purchased is afiected. 

Stipulations in contracts or in conditions of sale, such as the following, 
viz., that a vendor shall produce only such a title as he received from 
another, or such a title as he actually has, or can produce ; or that he shall 
not produce any deeds which are not in his own custody ; or that all recitals 
shall be taken as the only evidence of the deeds recited ; or that he shall 
not be required to identify the different descriptions of the property which 
is tbe subject of sale (upon which we have observed at p. 40) ; or that he 
shall not be required to make out certain links in a pedigree, or to make out 
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any title to oatstanding terms of yean, or not to produce some particuhr 
deed ; or that a purchaser shall be satisfied with twenty years' title ; or that 
all objections to the title, if not made within a short period (fourteen days 
or sooner) after the abstract is delivered, shall be considered as waived ; 
see Tanner v. Smith, 10 Sim. 410 ; or that some particular person interested 
shall not be required to join in the conveyance ; all such and similar condi- 
tions are regarded with great jealousy, and ought to be sufficient to put a 
purchaser upon his guard before he signs the contract, or bids, unless he be 
r*3771 *^^^^^^ of some very good reason for the insertion of such stipulations, 
^ J because such provisions and many others of a general nature, are 
frequently only a cloak to cover some particular vital defect, and are intro- 
duced designedly, into conditions of sale by auction, by vendors who know 
the weak points of their own titles. Such conditions are almost always 
found materially to impede or interfere with the future enjoyment and sub- 
sequent alienation of the property. In sales where these unusual conditions 
are inserted, they have, as against the vendor, the eflect of materially afiect- 
ing the biddings ; and therefore it is sometimes a question whether trustees 
or assignees, or others specially entrusted to sell, and who ought to make 
the utmost of the property, are authorized to insert very stringent conditions 
which may have the effect of damping a sale, and consequently of reducing 
the price. 

If it clearly appear to a purchaser that the conditions of sale are so strin- 
gent as probably to have had the effect of depreciating the property, and if 
he be aware that there are parties beneficially interested who may at a 
future time complain of a sacrifice of their rights, and by application to a 
Court of Equity perhaps set aside the sale, the purchaser may avail him- 
self of these circumstances, as a defence to a suit for completion of the con- 
tract. See Ord v. Noel, 5 Madd. 438 ; and Hobson v. Bell, 2 Bear. 21. 

A purchaser under a sale by auction is often compelled to accept a title 
which afterwards he is unable to carry into the market again, either for the 
purpose of sale or mortgage, and it is well known in practice that it is often 
the first step taken by a purchaser, in order to pay for an estate, to borrow a 
part of the price by way of mortgage. 

The great saving which a vendor is able to effect, both in trouble and 
r-jt^wQ-] expense, by suiting his conditions or his 'contract to the peculiar 
L -' state of his title, strongly recommends the practice of investigating 
a title prior to a sale. Indeed the present system of minute investigation of 
titles by a purchaser, which is in a great degree rendered necessary by the 
practice of the Courts and the rules of law and equity, is such, that large 
sales ought seldom to be made without adopting the precaution of a previous 
investigation. Sometimes from a want of attention in this respect, beneficial 
sales made, are subsequently avoided, and safe titles are rejected as unmar- 
ketable. 

Points however constantly occur upon titles, and are considered as diffi- 
culties which, although they cannot be obviated or got rid of, not having 
been provided against by the contract, nor even mentioned at the time of 
sale, will nevertheless not render a title altogether unmarketable, although 
they may seriously affect the property in the value or enjoyment of it. 
Thus it has been decided that the circumstance of quit rents being payable 
out of an estate, is not a sufficient reason for avoiding a sale, even when 
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no previous mention of quit rents pa3rable has been made, such rents being 
considered as incidents of tenure, and capable of being the subject of com* 
pensation. As we have stated ante, p. 16, and generally in cases of false 
description or of misdescription it seems to be settled, that where compensa- 
tion may be fairly made for the diminished value of the estate purchased, it 
shall be made and the contract supported ; but that where the defect is inca« 
pable of being remedied by compensation, or where the difference or defect 
is very considerable, the purchaser may avoid the bargain or not at his 
pleasure. See 1 Sug. V. and P. pp. 40. 484, (10th edit.) 

It is most expedient, where there is any doubt or difficulty upon a title, 
that the agreement or conditions of sale should be prepared by the solicitor 
rather than by *the auctioneer, as the solicitor will be better able to p«Q,yQ-| 
suit the conditions to the circumstances of the case. One rule is L -^ 
very necessary to be observed in dm wing conditions of sale, that they be 
sufficiently comprehensive to cover any supposed defect where any defect 
is intended to be provided against, and yet it is necessary to be careful that 
too stringent and particular conditions, where the case, does not absolutely 
require it, should not be inserted. At all events, whatever is intended to 
be the meaning of a condition should be clearly expressed, and not left to 
inference and implied conclusions ; for the Courts do not favour vendors in 
the construction of such conditions. 

Still it is quite allowable for a seller to offer for sale, and (o contract to 
sell, a property with a doubtful title, or even without any apparent title; 
but then he must provide for such a case and duly apprise the purchaser of 
what be is about to buy. Freme v. Wright, 4 Mad. 364. It is well known 
that conditions, as delivered out in writing or in print at the time of sale, 
cannot be varied by the verbal declarations or explanations of the auctioneer 
or of any other agent. If therefore it be found expedient at the time of sale 
to aker the written or printed conditions, or the particulars of the property, 
the auctioneer should himself alter thenpi in writing before he commences 
the sale, and state the nature of the alteration he has so made. See Powell 
Y. Edmunds, 12 East, 6. 

If conditions or particulars relating to a sale state any thing tis a material 
fact of which it is not probable the purchaser can well inform himself, the 
vendor will be held to be bound by such statement, and must subsequently 
prove it, or incur the liability of having his contract set aside, or of being 
compelled to make compensation. Thus a description that tithes or a tithe 
rent-charge, or quit rents or profits of a manor, produce a certain sum per 
*annum, if set forth by an agreement or particulars or conditions of p»qo/x-| 
sale, must be taken to be a material ingredient of the contract, which ^ -^ 
must be substantiated by the vendor. 

If a vendor has it not in his power to deliver the title deeds to a purchaser, 
it should he so stated by the conditions of sale, and the arrangement which 
is intended to be made in lieu of the deeds being given up, should be 
explained, and at whose expense any covenants for production of deeds 
are to be made. 

The payment of the auction duty will fall upon the vendor unless it be 
stipulated by the conditions that it shall be paid in some other way, one-half 
by the vendor and half by the purchaser, or otherwise as may be deemed 
advisable. 
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It seems that one of the conditioos not unfireqaently inserted upon sales 
by auction, namely, that no purchaser shall retract his or her bidding, is 
scarcely such a condition as could legally be insisted upon as a condition 
against common right, any more than one party can bind another down to 
abide by the decision of an arbitrator, and forego all appeal to the courts of 
law,— or than that parties should be allowed to agree among themselves 
that what is always jnequired by the law to be in writing should be valid and 
binding without writing, — or that neither party should take objection to an 
instrument for want of a stamp, — such agreements being nugatory in the 
eye of the law. Perhaps the best commentary or explanation that can be 
ofiered of what conditions of sale ought to contain, may be made by setting 
forth several special conditions which have in peculiar cases been required 
and acted upon. Some of these are added, and may be seen in the Appendix, 
most of them prepared by counsel of eminence. - Any indemnity or com* 
r*38l1 P^"^^^'^'^ intended to *be made to a purchaser against defects or 
L -I incumbrances affecting the property, should be stated by the con- 
ditions. As, for instance, where there are quit rents, or a large ground 
rent, chargeable upon an entire property, and one lot is intended to be bur- 
dened with this payment, and other parts to be exonerated, this should be 
fully set forth and explained. 

Conditions of sale can only be regarded as the present agreement entered 
into by the parties. That agreement, like all othera, may be varied or even 
avoided and another substituted ; and this will be held to be intended if a 
deed be made between the same parties, where the deed gives efiect to a 
difierent arrangement from that stated by the conditions. The deed will be 
held to overrule the conditions, in the same manner as a marriage settle- 
ment is held to be a new arrangement where articles, although previously 
existing, have not been followed in the preparation of the settlement ; and 
where the deed is not stated to be made pursuant to articles, a new agree- 
ment on the subject is presumed to have been made, and the articles are 
over-ruled by the actual settlement. 



[•382] •CHAPTER XIX. 



SEARCHES NECBSSARY TO BE MADE BEFORE COMPLETING A CONTRACT. 



In the preceding pages we have more than once alluded to diOerent 
searches requisite to be made by every prudent purchaser before completing 
his contract. These depend in each case upon the locality, tenure, an4 
particular interest of the property disposed of, and upon the powers, rights, 
and liabilities of the owner, or of the parties making the conveyance. 
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The difficulties in regard to ihese searches have been much lessened by 
two or three recent acts of parliament, to which we must again shortly 
refer. 

Under the 4 & 6 Will. & Mary, c. 20 (continued by the 7 & 8 Will. 3, 
c. 36,) judgments of the Courts of Common Pleas, King's Bench, and 
Exchequer were directed to be entered in a book and docketed ; and unless 
so entered and docketed were declared not to be binding upon lands or 
tenements as against purchasers or mortgagees, or as against heirs, execu- 
tors or administrators in the administration of assets. The execution (an 
elegit) which issued upon such judgments prior to the next mentioned 
statute, authorized a moiety only of the lands to be seised by the creditor ; 
and no trust estates could, under the Statute of Frauds, be taken by the 
creditor to which the debtor was not solely entitled at the time of execution 
sued. Doe v. Greenhill, 4 Barn. & Aid. 684. 

Notice of judgments was, however, sufficient to aflect any purchaser with 
liability lo such charges, even though •not docketed, nor registered p^qj^qT 
under those local acts where registration is deemed essential, the ^ -^ 
consequences of notice not having been varied. 

Under the old law, therefore, prior to the statute 1 db 2 Vict. c. 110, the 
searches necessary to be made upon almost every purchase were the Courts 
of Common Pleas, King's Bench, and Exchequer, for judgments in those 
several courts, and the Crown Office or Exchequer Office for debts due to 
the crown ; and it was in most cases desirable to ascertain by the best 
means within the purchaiser's power whether any of the owners or late 
owners had been accountants or sureties for accountants to the crown. The 
Enrolment Office was also necessary to be searched for annuities, and if 
any proceedings or suits in Chancery, or in the Common Law Courts, were 
suspected to be pending, the purchaser was under the necessity of ascer- 
taining what those proceedings were, in order to be secure from the conse- 
quences of Ha pendens ; besides this, it was often desirable to search the 
office where securities entered into by receivers under the Court of Chan- 
cery were recorded, such receivers being always regarded as accountants to 
the crown. In every register county the register was also requisite to be 
searched. 

The court rolls were likewise formerly always searched, as at present, 
for incumbrances ; but copyholds prior to the 1 db 2 Vict. c. ILO, were not 
liable to be taken in execution. 

Of these several searches, that for judgments was by far the most trouble- 
some and expensive ; for it was necessary to search not only at the office 
where the judgments of each Court were docketed, but at the office where 
the more recent judgments of each Court were lying after being carried in 
before the docket could be prepared ; added to this, the confusion arising 
from the ^similarity of names without any residence or description p<i«Q^-| 
of the party being inserted, made a search for judgments, where the L -^ 
vendor had a common name, a laborious and unsatisfactory task, for it was 
almost impossible to prove that a particular judgment did not attach upon 
the particular property or individual. The purchaser's solicitor might 
sometimes inquire, where he knew that the parties with whom he was deal- 
ing were respectable, what incumbrances or liabilities existed, or what pro- 
ceedings, if any, were pending ; and he might obtain the answer or cenifi- 
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cate oflhe vendor's solicitor in writing, denying all charges or liabilities; 
but this, it is evident, was likewise ansatisfactory,— a party sued, particu- 
larly if in embarrassed circumstances, has often recourse to some other than 
bis regular solicitor, to whom he does not like to disclose the state of bis 
afiairs ; or many other causes might be suggested which are likely to pre- 
vent a vendor's solicitor knowing bis client's liabilities, or feeling bound to 
communicate all that he knows. These difficulties have to a great extent 
been remedied by the provisions of two recent statutes, the 1 & 2 Vict. e. 
110, and the 2 ^ 3 Vict. c. 11 ; and the only office now where it is neces- 
sary to search for judgments entered up since the 1st day of October, 1838, is 
the office of the Senior Master of the Common Pleas in Serjeants' Inn, Chancery 
Lane, where are kept books with entries and alphabetical indexes, pursuant to 
the directions of the first-mentioned act. By the 1 1th section of that act, execu- 
tion may now be made of the entirety of the debtor's lands and hereditaments, 
including copyholds, as was formerly made of a moiety under the old law ; and 
by section 13, judgments are to operate as a charge upon all lands and here- 
ditaments, &c. (including copyholds) of or to which such person at the time 
of entering up such judgment shall be seised or entitled at law or in equity, or 
r*aR5l *^^^^ which he has any disposing power which he might exercise 
L -^ for his own benefit, without the assent of any other person ; and 
they are also to be binding against the issue of his body and all other per- 
sons whom he might without the assent of any other person cut off and 
debar from any remainder or other interest out of the hereditaments ; and 
it is declared that every judgment creditor shall have the same remedies in 
a Court of Equity against the hereditaments so charged by virtue of the 
act, as he would be entitled to in case the person against whom such judg- 
ment shall have been so entered up had power to charge, and had agreed 
.to charge, the same hereditaments with the amount of such judgment debt 
and interest thereon; with a proviso that no judgment creditor shall pro- 
ceed in equity to obtain the benefit of such charge until after the expiration 
of one year from the time of entering up such judgment ; nor shall such 
charge operate to give the judgment creditor any preference in case of the 
bankruptcy of the person against whom judgment shall have been entered 
up, unless such judgment shall have been entered up one year at least 
before the bankruptcy; with a proviso also that as regards purchasers, 
mortgagees, or creditors, who shall before the time appointed for the com- 
mencement of the act (the 1st October, 1838), such judgment shall not 
afiect lands, tenements, or hereditaments, otherwise than as the same would 
have been afiected prior to the act ; and that nothing in the act contained 
shall be deemed or taken to alter or afilect any doctrine of Courts of Enjuity, 
whereby protection is given to purchasers for valuable consideration without 
notice. 

By sect. 18 of the same act is also enacted, that all decrees and orders of 
Courts of Equity, and all rules of Courts of Common Law, and all orders of 
r»^Rft1 the Lord *Chancellor or of the Court of Review in bankruptcy, 
L -^ and all orders of the Lord Chancellor in matters of lunacy, whereby 
any sum of money, or any costs, charges, or expenses shall be payable to 
any person, shall have the efilect of judgments in the Superior Courts of 
Common Law, and the persons to whom any such moneys or costs, charges 
or expenses shall be payable, shall be demed judgment creditors within the 
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meaning of the act; and all poweis thereby given to the judges of the 
Superior Courts of Common Law, with respect to matters depending in 
the same Courts, shall and may be exercised by Courts of £quity with 
respect to matters therein depending, and by the Lord Chancellor and the 
Court of Review in matters of bankruptcy, and by the Lord Chancellor id 
matters of lunacy ; and all remedies thereby given to judgment creditors, 
are in like manner given to persons to whom any moneys or costs, charges 
or expenses are by such orders or rules respectively directed to be paid. 
- And by sect. 19 it is declared, that no judgment of any of the said 
Superior Courts, nor any decree or order in any Court of Equity, nor any 
rule of a Court of Common Law, nor any order in bankruptcy or lunacy, 
shall by virtue of the act afifect any lands, tenements, or hereditaments, as 
to purchasers, mortgagees, or creditors, unless and until a memorandum or 
minute containing the name and the usual or last known place of abode, 
and the title, trade, or profession of the person whose estate is intended to 
be affected thereby, and the Court and the title of the cause or matter m 
which such judgment, decree, order, or rule shall have hem obtained or 
made, and the date of such judgment, decree, order, or rule, and (he account 
of the debt, damages, costs, or moneys thereby recovered or ordered to be paid, 
shall be left with the senior master of the Court of Comnu>n Pleas, at West- 
minster, who shall ^forthwith enter the same particulars in a book, p«qQ7i 
in alphabetical order, by the name of the person whose estate is L -^ 
vttended to be affected by such judgment, decree, order, or rule ; and such 
officer shall be entitled for any such entry to the sum of 5;., and all persons 
shall be at liberty to search the same book on payment of the sum of Is. 

It may, perhaps, be worth noticing here, that by the above act (sect. 14) 
powers are given to judgment creditors of seizing in execution, under the 
order of a judge, government stocks, funds, or annuities, or stock or shares 
in any public company in England ; and by the same act (sect. 39) a new 
act of bankruptcy is created by filing papers in the Bankrupt Office, and 
giving to the debtor notice of a debt due as therein is directed ; and the act 
of filing a petition as therein is mentioned, is also declared to be an act of 
bankruptcy. 

By the 2 Vict. c. 11, it is declared (sect. 2), that no judgment then 
docketed and entered under the act of the 4 & 5 W. & M. c. 20, shall, 
after the Isl day of August, 1841, afifect any lands, tenements, or heredita- 
ments as to purchasers, mortgagees, or creditors, unless and until such 
memorandum or minute thereof, as is prescribed in the act of 1 & 2 Vict. c. 
110, shall be left with the senior master of the Court of Common Pleas, 
who shall forthwith enter the same in manner directed in regard to judg- 
ments ; and such officer shall be entitled for any such entry to the sum of 
59. And by sect. 3 it is enacted, that in addition to the entry by the said 
last-mentioned act, or by this act required to be made in a book by the 
senior master, of the particulars contained in every memorandum or minute 
left with him of any judgment, decree or order, rule or order, he shall 
insert in such book the year and day of the month when every such memo- 
randum or minute is so left with him : and, by sect. 4, it is enacted, that all 
judgments *of any of the Superior Courts, decrees or orders in any p«9QQ-i 
Court of Equity, rules of a Court of Common Law, and orders in 1- -^ 
bankruptcy or lunacy, which, since the passing of the said act of the 1 & 2 
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Vict. c. 110, have been or shall be registered under the provisions therein 
contained, shall, after the expiration of five years from the date of the entry 
thereof, be null and void agamst lands, tenements, and other hereditaments, 
as to purchasers, mortgagees, or creditors, unless a like memorandum or 
minute as was required in the first instances is again leA with the senior 
master of the said Court of Common Pleas, within five years before the 
execution of the conveyance, settlement, mortgage, lease, or other deed or 
instrument vesting or transferring the legal or equitable right, title, estate, 
or interest in or to any such purchaser or mortgagee for valuable considera- 
tion, or as to creditors, within five years before the right of such creditors 
accrued, and so totiea quoties^ at the expiration of every succeeding five 
years ; and the senior master shall forthwith re-enter the same in like man- 
ner as the same was originally entered ; and such officer shall be entitled 
for any such re-entry to the sum of Is. : and, by sect. 5, it is provided, that 
as against purchasers and mortgagees, without notice, of any such judg- 
ments, decrees or orders, rules or orders, none of such shall affect any 
lands, or any interest therein, further or otherwise in any respect, although 
duly registered, than a judgment of one of the Superior Courts would 
have bound such purchaser or mortagee before the said act of the 1 db 
2 Vict. c. 110, \Chere it had been duly docketed: and, by sect. 6, it is 
further provided, that nothing in the said act of 1 & 2 Vict. c. 110, 
nor in this act contained, shall extend to revive or restore any judg- 
ment which shall be extinguished or barred, nor shall the same extend 
to aflTect or prejudice any judgment as between the parties thereto or 
r»^ROT *^^^*'^ representatives. And, by sect. 7, it is enacted, that no Hi 
L ^ pendens shall bind a purchaser or mortgagee without express notice 
thereof, unless and until a memorandum or minute containing the name, 
and the usual or last known place of abode, and the title, trade, or profes- 
sion of the person whose estate is intended to he affected thereby, and the 
Court of Equity, and the title of the cause or information, and the day when 
the bill or information was filed, shall be left with the senior master of the 
said Court of Common Pleas, who shall forthwith enter the same particu- 
lars in a book in alphabetical order, by the name of the person whose estate 
is intended to be aflTected by such lis pendens^ and the sum of 2«. %d, 
shall be paid for such entry : and the provisions before contained as to 
the reentering of judgments every five years, and the fee payable thereon, 
shall extend to every case of lis pendens which shall be registered. 
And, by sect. 8, it is enacted, that no judgment, statute, or recognizance, 
which shall thereafter be obtained or entered into to the crown, or inquisi- 
tion by which any debt shall be found due to the crown, or obligation or 
specialty which shall thereafter be made to the crown in manner mentioned 
in the said act, or any acceptance of office by any officer whose lands shall 
thereby become liable to the payment of arrearages as therein mentioned, 
shall affect any lands as to purchasers or mortgagees, unless and until a 
memorandum or minute containing the name, and the usual or last place of 
abode, and the title, trade, or profession of the person whose estate is in' 
tended to be affected thereby, and also in the case of any judgment, the 
Court and the title of the cause in which such judgment shall have been 
obtained, and the date of such judgment, and the amount of the debt, 
damages, and costs thereby recovered ; and also in the case of a statute or 
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Tecognizance, the som for which *the same was acknowledged, and pvon/vn 
hefoie whom the same was acknowledged, and the date of the same ; ^ -^ 
and also in the case of an inquisition, the sum thereby found to be due, and 
the date of the same ; and also in the case of an obligation or specialty, the 
sum in which the obligee shall be bound, or for which the obligation or 
specialty shall be made, and the date of the same ; and also in the case of 
acceptance of office, the name of the office, and the time of the officer nc* 
ceptiog the same, shall be left with the senior master of the said Court of 
Common Pleas, who shaB forthwith enter the same particulars in a book, to 
be intituled The Index to Debtors and Accountants to the Crown, in alpha- 
betical order, by the name of the person whose estate ie intended to be 
affected by such judgment, statute, or recognizance, inquisition, ohligation, 
or specialty, or the acceptance of any office, and the sum of 2«. 6d. shall be 
paid for such entry ; and all persons shall be at liberty to search the same 
book, and also the other books to be kept according to the provisions of the 
said act of the 1 db 2 Vict. c. 110, on payment of the sum of 1»., whether 
one only or both of the said books shall be searched, and no multiplication 
of books is to increase the fee. And, by sect. 9, it is enacted, that when- 
ever a quietus shall be obtained by a debtor or accountant to the crown, 
and an office copy thereof shall be left with the senior master of the said 
Court of Common Pleas, together with a certificate signed by the Account- 
ant-General that the same may be registered, the said master shall forth- 
with enter the same in the said book of debtors and accountants to the 
crown, in alphabetical order, by the name of the person whose estate is 
intended to be discharged by such qtdetua^ with the date, and shall for any 
such entry be entitled to a fee of 2«. M. And, by sect. 10, it is enacted, 
that it shall be lawful for the Commissioners *of the Treasury, or pt^giT 
any three of them, upon payment of such sums of money as they L -^ 
may think fit to require, to be applied in the liquidation of the debt or lia- 
bility of any debtor or accountant to the crown, or upon such other terms as 
they may think proper, to certify that any lands of any such crown debtor 
or accountant shall be held wholly exonerated from all further claims of the 
crown, or in cases of leases for fines, to certify that the lessees shall hold so 
exonerated, without prejudice to the rights and remedies of the crown, 
against the revenion of the lands comprised in such leases, and the rents 
and covenants of the same, and thereupon the same lands shall be held 
wholly exonerated and discharged as aforesaid. 

From these two acts it may be perhaps useful to make a few general 
deductions, showing the present ahered state of the law. 

It will be seen that the acts have diminished the trouble of search at 
eight or nine difierent offices for entries, most of which are now to be found 
at one office, the charge for searching all the books there being limited to U. 

This ofike is established in Serjeants' Inn, Chancery Lane,(a) and the 
searches commonly made there are to be for a period of five yeara last past 
for judgments, decrees, ordera of the Superior Courts, of the Courts of Chan- 
cery and of the Court of Review, and in matten of lunacy and the rules of 

(a) The times darinr which this office is open are from eleven till three o'clock in vaca^ 
tion, and from eleven tSl five o'clock in term ; and in the long vacation, from eleven till 
two o'clock. The fee for searching is If. for each name. 

November, 1847. — 15 
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Common Law Courts ander which rales or orders any sum of money is to 
paid ; also for any li$ pendena ; and for crown debts, and the names of 
accountants to the crown and their sureties, since the 1st October, 1888. 
r«ag21 *^"^ ^''^^ convenience ^ned by the establishment of (his office 
^ -I is, that besides the different charges or liabilities being thus coUecc- 
ed together, the name, place of abode, and the title, tiade, or professioa of 
each party charged is entered in the books. Very iitUe inquiry is theref(»e 
necessary to ascertain who the party is against whom a judgment appears* 

It has been suggested that a difficulty may occur in regard to the identity 
of a party whose name is not rightly entered in the books. It.is well 
known, that under the rules of the Courts of Common Law, a party may be 
sued by a wrong Christian naroOf or even by wrong initials, to final judg- 
ment, unless he plead in abatement, and after judgment, execution may 
issue against such a party by such wrong description ; in certain cases 
therefore a person may be liable to the consequences of a judgment, who 
is not properly named in the proceedings against him. But his actual 
name, place of abode, title, tmde, or profession must be entered on the books 
of the office, in order to make the judgment or liability efiectually binding 
under the words of the act, although sued by another or a wrong name. 

It will be observed that under the provisions of the above acts, searches 
for judgments, decrees, rules, orders, and lispendeni need only be made for 
five years back. But this does not apply to searches for crown debts. By 
the terms of the act of 1 & 2 Vict. c. 110, future crown debts only are 
required to be registered, and these entries when made are not required to 
be renewed every five yeans, as in the case of judgments. Thus the same 
uncertain and laborious search is necessary to be made prior to the 1st 
October, 1888, for crown debts as was formerly necessary. 

How far back this search for crown debts, and for the names of debtors 
r*3Q^l and accountants to the crown, should *be carried, must depend upon 
L . J each particular case. In few oases will it probably be thought 
necessary to search further altogether than for a period of twenty years, a 
portion of that search being made at the Common Pleas Office so far as it 
extends, and the remainder of the twenty years* search prior to October, 
1838, being made at the Ctueen's Remembrancer's Office, Duke Street, 
Westminster, to which office these crown records haye been lately removed. 

This search for crown debts was formerly made at the Exchequer Office 
in the Temple, through the medium of a clerk in court ; and the search 
there was for bails, judgments, recognizances, and special bonds* But only 
bonds put jn suit, and some special bonds, are now recorded and searched 
for in the above office in *Duke Street.(6) 

At this office of the Queen's Remembrancer, the place of abode and des- 
cription of the debtor to the crown against whom the search is made, does 
not appear in the books ; and it is therefore necessary, when a name appears 
there which may be probably the name of the party against whom the 
search is made, to inquire at the particular government office in which the 
liability has arisen, in order to ascertain whether it be the same person. As 
all the bonds entered into at the government offices are not brought into this 

(6) The times during which this office is open are from ten to four o'clock, and the 
charge for each search is id, per term. 
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office, it seems necessary, in order that a purchaser may be qaite safe from: 
crown liabilities, to inquire at each office whether there is any liability 
attaching against the individual in question — an inquiry which he will pro- 
bably find some difficulty in getting answered. 

It seems too that there is some difficulty in ascertaining or distinguishing 
what class of persons become so far liable to the claims of the crown as to 
render their property subject *at all times to be seized for debts in- p«oq^| 
curred. They appear to be all persons who are officers of or acting L ^ J 
immediately under the crown: all who are receivers and accountants for 
the purpose of paying money into the Exchequer, and their respective 
sureties; but not those who receive or are entrusted with money to be again 
laid out by them, as for the purpose of garrisoning, provisioning, or victual- 
ling under any public departments ; all specialty and simple contract debtors, 
aa soon as the debt appears upon record -(as it is when there is a judgment 
or recognizance) ; King v. Smith, Whightw. 84 ; but it is said that a bond 
for the performace of duties or covenants does noi give a lien upon the lands 
until the covenant be broken. 7 Rep. 20 b;. and see upon this subject 3 
Prest. Abst. 304. See also Wild v. Fort, 4 Taunt. 845. 

The real property of all such specialty debtors,. officers, accountants, and 
sureties for accountants to the crown, is afiected from the time of their so 
becoming liable in respect of the debt on record, or of their being appointed 
to office, or of their becoming accountants or sureties as aforesaid, until a 
quietus has been obtained by them. 

The individuals so liable are for the most part persons filKng the follow- 
ing offices or character, namely, most of the great public officers under the 
crown, receivers-general of taxes, distributors of stamps, farmers of the post- 
horse duties, postmasters, the chief officers of excise and customs, and per- 
haps collectors of customs in the different ports. 

Some bankers are also receivers of revenue moneys, and as such give 
security to the crown, upon which they may be directly liable. 

But it is apprehended that manufacturers of various articles, such as of 
bricks, of soap, of plate glass, &.c* distillers, maltsters, auctioneers, and par- 
ties entering into *bonds to the Treasury for the performance of cer- p»oqkt 
tain duties or engagements, as paymasters in the War Office, and L -^ 
some officers in the Admiralty ; likewise some parties liable under bonds 
entered into to the Exchequer Loan Commissioners upon advances made in 
regard to public works, and many others in the like situations, are only 
liable after the bonds are put in suit and the debt appears upon record. 

So likewise common retail traders, dealers in exciseable articles and the 
like, parish collectors of taxes (see Casberd v. Attorney-General, 6 Price, 
411, and 12 Price, 139,) and all simple contract debtors to the crown until 
after judgment entered up or inquisition found, when they become debtors 
by matter of record, are not subject in respect of their lands and heredita- 
ments to the liabilities usually attaching to accountants of the crown. Their 
personalty is bound from the teste of the writ of extent. 

It may be well here to mention that a pufchaser cannot save himself from 
the claims of the crown, as he may in the case of common judgments, by 
obtaining or taking an assignment of an old satisfied term ; but where a 
term has never been assigned to attendi and is still subsisting, it has been 
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held tkat an assignment of such a term may protect him. King t. Smith, 
3 Sugd. V. & P. App. 36; Rex v. LAmb, 13 Price, 640. 

It is well known that receivers appointed by the Court of Chancery, and 
their sureties, stand in the same situation in regard to liability to the crown, 
as other more direct accountants to the crown ; the recognizances or securi* 
ties required of them are generally made out to the Master of the Rolls and 
the senior master in Chancery, and are enrolled at the Inrolment Office, 
Chancery Lane. A purchaser, who has any reason to believe that his 
r*^QA1 ^^°^^' '^ '^^^ ^ receiver, should mtlke the inquiry, and, if there 
L J «be any reasonable doubt, should search this office; and every 
receiver should upon bis discharge, or upon his duties being fulfilled, take 
care to get his recognizances or securities vacated. 

What would be the consequence of an old judgment or crown debt being 
found subsisting against a vendor for twenty years or upwards, does not 
appear to have been decided. In a case where judgments had existed for 
fifty-five years, at a time when a prior owner, liable to such judgments, held 
the estate, and at the period when he parted with his interest were not satis- 
fied, such a circumstance was not deemed sufficient to render a title objec- 
tionable ; but the case in which this decision occurred, was a case of lease- 
hold estate, property which is liable only to judgments when execution is 
sued out during the period of ownership. Causton v. Macklew, 2 Siiiu 
242. In the case of Willaume v. Gorges, 1 Campb. 217, a judgment which 
was of thirty-two years standing was presumed to be satisfied. 

Under the 1 & 8 Vict. c. 1 10, it will be observed, that a judgment is now 
a charge upon lands of all tenures, and upon legal as well as equitable 
estates, and upon incorporeal hereditaments ; and judgments could not 
under that act be defeated by the execution of a power, as it was formerly 
held they might be, according to the decision of Doe d. Wigan v, Jones, 10 
B. & C. 460. But by the 2 &; 3 Vict. c. 11, s. 5, it appears that the old 
law is restored to what it was before the 1 6b 2 Vict. c. 110, so for as res- 
pects purchasers and mortgagees without notice. Therefore a purchaser 
without notice of judgments against the vendor, claiming under an appoint- 
ment, will be free, as formerly, from the efifect of such judgments, although 
registered. 

r#307l J"<^&«>oQts are under 1 & 2 Vict. c. 110, binding upon *the issue 
1- -^ in tail, or remainder-men or reversioners after an estate tail ; and it 
is said, 2 Sugd. V. & P. 405, that this enactment renders it necessary in 
buying from one who is the issue of a tenant in tail, or of a remainder-man 
a:fter an entail, to search as against the earlier tenants in tai].(c) 

And as against assignees of a bankrupt, judgments are now no more 
binding than they were formerly, and therefore a purchaser from bankrupt's 
assignees need not make this search for judgments. And leaseholds are 
only bound by the writ of execution as formerly. 

The Act provides for the consequences of notice, as we have before stated, 
and th^ provisions of tbe act of the 3 db 4 Vict. c. 82, to which we have 
befoise alluded (p. 318), do not seem to lessen the efiects of notice, which 
nreze allowed under the old law, where the incumbrance has not been 

<c) But the effect of the 5th section of the 2 Vict. c. 11, acems to have limited this 
general operationof a jadgment where there is no notice. 



8XARCHB8 NECX88ART TO BE MADE, E T q. 229 

registered UDder the 1 db 2 Vict. c. 110. The words of that act are, that 
no judgment, decree, order, or rule shall, by virtue of the said act (1 & 2 
Vict. c. 1 10), afiect any lands, &c., as to purchasers, mortgagees, and creditors, 
unless and until a memorandum or minute shall have heen -left with the 
senior master of the Court of Common Pleas ; so that a judgment may have 
the effect it formerly had, where any party is fixed with notice of it, 
although it can acquire no efiect under or by virtne of the 1 & 2 Vict. c. 
110. 

Since this lastHnentioned statute it is a matter of considerable doubt and 
a. point of great importance in what position an equitable mortgagee is 
placed, where a judgment creditor, whose claim is subsequent in point of 
time, but who advanced his money without notice of the claims of the 
equitable mortgagee, sues out execution, and under an elegit thereupon 
obtains possession of the debtor'a land. *It seems to be agreed that, purnqr^-i 
until execution sued out, the judgment creditor shall not be allowed L ^ 
to supersede the equitable mortgagee ; but when by means of an elegit he 
obtains the legal estate in land, and has also an equity, as being an incum- 
brancer without notice. Lord Cottenham appeared to doubt whether such a 
judgment creditor could be deprived of his security which is legal as well 
as equitable* See Whitworth t. Qaugain, 1 Cr. & Ph. .325; but see Lang- 
ton v. Horton, before the Vice-chancellor Wigram, in 1842 ; also Averall 
y. Wade, 1 Lloyd & Goold (Ireknd), 262. But a judgment creditor who 
does not take the title-deeds which are pledged, can never be considered as 
an incumbmncer without notice, even if he can now be said to have a spe- 
cific charge on lands aliened or mortgaged in equity as against the purchaser 
or mortgagee. 

Where lands lie in a register county, a search must of course be made of 
the register as formerly ; and even this search, it is considered, ought not in 
most cases to supersede the necessity for searching the Ofike of the Master 
of the Common Pleas for judgments, as we have before mentioned. 

There is a little difference in the several register acts and rules of regis- 
tration of the different districts. In Middlesex judgments only bind from 
the time of the memorial registered ; in the East and West Ridings of the 
4;onnty of York, and in Kingston-upon Hull, judgments are required to be 
registered within thirty days ; and in the North Riding of York, within 
twenty days from the time of acknowledging or signing the same ; in which 
case they bind the lands of the party at the time of the signing or acknow- 
ledgment. In all the districts, including the Bedford Level, where regis- 
tration is in practice, none of the acts extend to copyhold estates or to leases 
at rack rent, or not exceeding twenty-one yean where the possession and 
occupation go along with the lease. 

*Deeds not registered are declared by the acts to be void as r«qqq-| 
against other purchasers for value who have duly registered their I- ^ 
deeds ; but no time is specified for the registration of deeds ; wills ought 
to be registered within six months, — at least if so registered priority is 
thereby given to the will over any deed registered within that time, although 
the deed be registered first; and if the will be not duly registered within 
the six months (or within three years if the parties die out of Great Britain), 
all devises are void as against subsequent purchasers and mortgagees claim- 
ing under deeds registered before the will. Therefore in cases where a 
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will has DOl been duly registeied, a paichaser under it most be doably 
careful in his inquiries and seaiches before he pays his money. A deed 
which has not been duly registered cannot be executed again by any party 
to it for the sake of a memorial being made out ; and the practical difficulty 
of getting deeds registered long after the execution of them, in most cases 
ought (eren if there were no other reason) to induce solicitors to attend to 
the registration (rf'them as soon as perfected. 

The memorial sent to the office ought to be on parchment, under the 
hand and seal of one of the grantors or grantees, or his or her heirs, or execu* 
tors, or administntorB, guardians or trustees, and attested by two witnesses, 
one of such witnesses being a witness who has attested the execution of the 
deed. A common form of a memorial is subjoined in the Appendix«( J) 

Property within the limits of the city of London is not within the provi* 
sions of the Middlesex acts, and does not therefore require to be registered, 
nor copyholds nor certain leases, as we have before mentioned ; and* see as 
r*4onl ^^ *^^^ necettityof registering crown leases, ante, p. 113. We 
L -1 have before stated that registration is not notice, and will not in all 
cases give priority; Morecock v. Dickins, Amb. 678; Le.Neve v. Le 
Neve, 1 Ves. 64 ; Bushell v. Busheil, 1 Sch. db Lefroy, 103 ; but there is 
scarcely any case in which it is prudent to omit to register property lying 
within a register district. 

Where a search of the registry is made it shonki generally be carried 
back for a period of twenty yean at least, and particular circumstances may 
make it desirable to extend this period. 

There is often a difficulty in deciding against whom the searches should 
be made. There does not appear to be so much reason for searching against 
equitable ownere as against parties having legal interests ; and indeed in 
some cases it may be productive of mischief so to search, for although an 
owner of the legal estate who has registered his deed is not to be deferred 
to an equitable owner who claims under an instrument even registered at an 
earlier time, but of which the legal owner had no notice, yet if he have 
notice of the equitable interest he must stand postponed to it ; and although 
the register is not generally notice, and no one is compelled to search it, 
yet if a party do search the register, he will be Jield to have notice of what- 
ever may be found there during the period for which he searches. Hodgson 
V. Dean, 2 Bim. & St. 224. 

Sometimes it may be expedient to search the Insolvent I>ebton' OffiGe,if 
there be reason to suspect that a vendor or any late owner of the property 
has taken the benefit of that act. 

Where the vendor is a trader, the Bankrupt Office may be searched to 
assure the purchaser that no fiat has been issued ; but an act of bankruptcy 
committed by a vendor upwards of twelve months back is not now material 
r*40l1 ^^ ^^ *^^^ ^^ issued upon it, for by the 5 & 6 Vict. c. 122, s. 7, no 
L -' fiat is allowed to issue upon an act of bankruptcy committed twelve 
months antecedently. 

Upon purchases of copyholds the court rolls will of coune be searched 

{d) The Reg^istrar Office ii in Bell Yard, Carey Street, and the office hours are fircm 
ten o'clock to uree o'clock, and the charge for a March of each name ia If., and ibr erery 
reference to the books If. 
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-for a reasonable time back, although it is still doubtfal whether the court 
roils are of themselves notice to a purchaser who has not made a search. 
SeePearce v. Newlyn, 3 Madd. 188; Hansard v. Hardy, 18 Yes. 462; 
and see Sir Edward Sugden's comments on these cases, 3 Sugd. V. &, P. 
478. Perhaps twenty or thirty years may be considered in most cases a 
reasonable period for such a search. 

Exemplifications of recoveries, when necessary to be searched for, will 
be found for the last twenty years prior to the year 1833 at the Common 
Pleas Office, Chancery Lane ; and anterior to that period of twenty years, 
at the new Record Office, Carlton Terrace. 

The records of fines for the same period of twenty years prior to 1833 
have been removed into the Office of the Registrar of Certificates of Acknow^ 
lodgments of Deeds by Married Women, in Serjeants' Inn, Chancery Lane, 
but the earlier records of fines are at the new Record Office. 

The Inrohnent Office should also be searched for memoriab of annuities, 
although but little satisfaction can be gained by such a search, as the sta- 
tutes (68 Geo. 3, c. 141 and 3 Geo. 4, c. 92) apply only to annuities granted 
for a life or lives, or for years determinable upon a life or lives, and do not 
apply to annuities for a term of years certain, or to annuities for lives in 
many cases, particularly where the property is equal to or of greater value 
than the annuity charged, beyond the interest of other incumbrances a[nd 
annuities of which there is notice ; nor do they apply where the annuity is 
secured by a sufficient transfer of stock, nor to cases of annuities ri^^/vn-i 
granted without ^pecuniary consideration, under which phrase >• '^ 
goods, merchandize, or money's worth may sometimes be included. See 
Sir Eklward Sugden's observations on the Annuity Act in the Appendix to 
Vend, db P. 20 (10th edit.)(e) 

Grants of the crown from the year 1483 to the present time are recorded 
at the Rolls Chapel, Chancery Lane. 

The ministers' accounts, formerly kept at the Augmentation Office, and 
referred to in tithe questions, have been lately removed to the Record Officoy 
Carlton Terrace. 

These difiTerent searches should of course be made up to the time of the 
completion of the contract, and releases should be given or satisfaction 
should be entered up in case any judgments or other incumbrances are dis- 
covered. 

In addition to these searches, inquiries should always be made of the 
Teridor*s agent or solicitor, particularly where any thing arises upon the 
abstract which at all leads to the subject, whether there are any other 
incumbrances, such as chief rents, quit rents, rent charges, or any rights of 
way, light, or water, or rights of common, afiTecting the property, or to 
which it is subjected ; and if the vendor be a trader, it is well to ascertain 

(f ) The Inrolment Office is in Chancerv Lane, and ^he office hours are commoDly from 
ten to three, but in term time from ten oxlock, a. m. to two o*clock, p. m. and from six to 
eif hi o*clocic, and the charge for searching is Is. In this office are teoorded letters, 
patent, bargains and sales, annuities, and statutes or recognizances. The Bankrupt Office 
IS in Quality Court, Chancery Lane,Jthe office hours being from ten in the morning till 
three in the afternoon, and from six o'clock till eight o^clock in the evening, except during 
the long vacation ; the charee for a search is Is. per name. The Insolvent Debtorr 
Office s in Portugal Street, Lincoln's Inn Fields, and the office hours are from ten o'clock 
to four o^clock, and the charge is Is. for each search ; but the list of insolvents prior to the 
y ear 1813 is kept at the Old Bailey. 
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that no act of bankruptcy has been committed. The anawefs to theae, as 
indeed to most other inquirie8»are always better made in writing, and should 
be signed by the vendor's solicitoia. 



[♦403J •CHAPTER XX. 



OF NOTICE AS BBTWBBN VBNDOR AND PURCHASER. 



CtuESTioNS involving the doctrine of notice, both actual and constructive^ 
constantly arise upon abstracts of title, and the rules of practice make it im- 
perative upon a purchaser to call for, and a vendor to set forth and explain, 
almost everything that is referred to relative to the property which is in 
question. See the statement as to notice, 13 Yes. 116; Plumb v. Fluitt, 2 
Anstr. 432. The grounds of this rule appear to be, that although every 
document or fact referred to may not involve any point seriously afiecting 
the title, yet unless every doubt known or suspected be cleared up, it is im- 
possible to form an opinion upon the exact state of a title, and any document 
not produced, although not in itself important, may contain a reference to 
some fact or other instrument by which either the right of possession or the 
right of property may ultimately be seriously affected. 

Neglect to inquire into any fact or document referred to, involves the 
same consequences to the individual as would have been incurred or sus- 
tained by him if he had acted with an entire knowledge of all the circum- 
stances to which he was so referred. This is a well established rule. See 
Taylor v, Stibbert, 2 Yes. jun. 437 ; Hiem v. Mill, 13 Yes. 114 ; Daniels 
V. Davison, 16 Yes. 249 ; Drapers' Company v. Yardley, 2 Yem. 662. 

Thus an individual may have notice of a transaction where there is only 
T*A(\4r] ^^ Allusion to instruments or facts ^connected with the business in 
I- -^ question. And if where there is only a bare suspicion of the truth, 
a party negligently keeps himself in ignorance by not inquiring, or in order 
to avoid certain consequences wilfully or with any fraudulent intent declines 
inquiring further, he may be fixed with notice, and this may be evinced by 
the conduct of the party charged. Jones v. Smith, 1 Hare, 43 ; and see 
Whitbread v. Jordan, 1 Yo. & Col. 303. 

The doctrine of notice is, therefore, a subject of deep importance to the 
conveyancer, particularly where a register does not exist, for the matters 
and facts of which notice is given or presumed to be given to a purchaser 
are infinite, and the mode by which it is conveyed or is supposed by the 
law to be conveyed is involved in technicalities of the greatest nicety. So 
far indeed is this now carried, that a man is not unfrequently presumed to 
know that of which he is pereonally entirely ignorant. 

Difficulties seldom occur in practice as to what constitutes direct and 
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po«iUT6 notice ; when that is proved, the qnestion which more frequently 
ariees is* what are the consequences and how far the law will allow the 
lights of parties to be effected by such notice. A Court of Equity will not 
confer advantages or allow any consequent injury to result, when the notice 
is of such a description as to involvei circumstances or claims which never 
could be strictly binding or recognized by law ; as for instance, where there 
is notice of an agreement or covenant, the object or terms of which are im- 
moral or improper, or against the policy of the law ; equity will not, by 
afiecting the conscience of the party with notice of such a covenant or claim, 
allow him to be charged with any of the burthens or the consequences, 
even where there is actual knowledge of it. In such cases Courts of Equity 
will not interfere to give any efiect further than the law would give its 
'support or sanction to such transactions. See Keppel v. Bailey, 2 p^^Ae-i 
Mylne db Keene, 546. But on the contrary, where there is clear L -I 
and distinct notice of that which the law aUows, there are cases in which 
even no length of time will secure those who purchase with notice, or those 
who come in without good or valuable consideration under purchaseis so 
afiected with notice, from being called upon to give up what has been 
wrongly possessed, or to satisfy those whose rights have been invaded or 
afiected. Thus in a case of a volunteer claiming under a party who had 
purchased with noticd, that certain lands were liable to a charitable trust for 
the poor of a parish, a re-conveyance to the trustees for the original objects of 
that charity was decreed aAer an interval of 150 years or upwards ; Attor- 
ney«General v. Christ's Hospital, 3 Myl. & K. 344 ; and notice of an improper 
or fraudulent transaction will expose all those who take a property afiected 
by such a transaction to the consequences of it, even to the extent of a loss 
of the property, if they take with notice. Thus where trustees for a charity 
aliened lands which were waste or useless to the charity, in consideration 
of a sum of money paid down, and a perpetual annual rent, of which the 
vendee had notice, and the vendee subsequently much improved the land 
by building thereon, the -conveyance by the trustees appearing to have been 
made injudiciously without legal authority, wss declared invalid, and was 
set aside, notwithstanding 115 yeara' quiet enjoyment by the vendees, the 
Master of the Rolls stating, that if it could have been shown that the aliena- 
tion was beneficial to the charity, it might have been difilerent. Attorney- 
General V. Brettingham, 3 Beav. 01 Hence appeara a strong reason for 
purchasers never waiving their right of investigating the early title, for if 
by a proper investigation, fraud or any thing invalidating the *title r-^^Ag-i 
may be discovered, negligence will never be deemed by the Courts ^ -■ 
a sufficient excuse for saving that party harmless from the consequences, 
when he might by diligence have protected himself. 

We have before remarked upon the established rule of practice, that an 
assignee of a chose in acliorit or other equitable interest, should give notice 
to trustees or other parties possessed of the legal interest in the subject-mat- 
ter, with a view of gaining priority over subsequent incumbrances, or of 
protecting himself and his rights. But that there is any actual necessity or 
obligation existing on the part of an assignee to give such notice, in order to 
perfect the assignment, has not until lately been decided or admitted. In 
Hobson V. Bell, 2 Beav. 23, the Master of the Rolls says, •< I do not under- 
stand in a transaction of this kind, that it is an essential part of the title 
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of a vendor (who has himself parchased the property) to show that notion 
has been given to the trustees of the fiuid. Such notice is important, in 
order to prevent a sabsequent purchaser or incambmacer from obtaining 
priority ; but if no other purchaser or incumbrancer has giv^sn notice, then 
it does not appear to me to be material that the plaintiff has given no soch 
notice of his deed. The object of notice is to exclude a subsequent purcha- 
ser and incumbrancer on the fund, and if it can be shown that no subsequent 
party has come in, then the fact that notice has not been given would not, 
as it seems to me, be an essential blot, on the title." This rule, as laid 
down by the Master of the Rolls, seems to be founded on sound reason ; it 
has been, however, somewhat extended beyond this limit. By the case of 
Meux V. Bell, 1 Hare, 84, it would appear, that an assignment of a.cAose in 
aeiian is not perfected until notice be given ; and see Foster v. Blackatone, 
r*407l ^ ^* ^ ^' ^^* reported as Foster v. Cockerell, *9 ^igh, N. B. 
1- J 382. The opinion expressed in the case of Meux v. Beli, by the 
Vice^hancellor Wigrem, appears to have been retained by him in the case 
of Meek v. Kettlewell, 1 Hare, 464. In that case a mother, as the next of 
kin of her daughter, would, in case the daughter died without issue, become 
entitled to a certain fund which was vested in trustees. The mother, 
during her daughter's lifetime, executed an assignment, which was a volun* 
tary assignment of the fund, to other parties, and subsequently the daughter 
died. No notice was given of the assignment to the trustees of the fund, 
and upon a bill filed to support this assignment and carry it into executfon, 
the Court refused to assist the volunteer. One of the grounds relied upon 
by those who wished to invalidate the assignment was the well known rule 
of equity, that although a Court will aid a volunteer, where there has been 
a formal assignment or regular declaration of trust executed, it will givo no 
aid where the matter rests in agreement, or is only executory. Vice-Chan* 
cellor Wigram, in giving judgment, states the grounds of his decision. In 
refusing to aid the plaintiff* (a volunteer), he says, <« I do not mean to express 
any opinion as to what would be the efllect of a formal declamtion of trust 
or of the assignment in this case, if Mrs. K. at the time of executing it had 
had more than a mere expectancy, and if in addition to the facts which here 
took place, notice of the assignment had been given to the trustees of the 
fbnd and accepted by them. I decide only that a voluntary assignment of 
a mere expectancy not communicated to those in whom the legal interest is, 
does not create a trust in equity, within the principle of the cases relied on 
by the plaintiff.*' 

This doctrine may not be thought to be establiiShed by the above cases, 
but more stress than usual appears to be laid upon the fact of notice being 
r»408"l S^^^^ ^^ "®^ given to *the trustees. Courts of Equity have always 
L -' given the priority in right to the assignee who could claim priority 
in point of time ; Brace v. Duchess of Marlborough, 2 P. Wms. 495; TouN 
ville V. Nash, 8 P. Wms. 307 ; 15 Ves. 354 ; and the earlier cases decided 
that such priority was lost, where as between several claimants struggling 
against each other, any one of them gave notice of his claim to the trustee 
or holder of the fund, which the others omitted or neglected to do ; priority 
was granted to him who first gave notice. Dearie v. Hall, Loveridge v. 
Cooper, 3 Russ. 1. Where a policy of assurance had been assigned, and 
the policy delivered over to the assignee, but no notice of the assignment 
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bftd been given to the insuren, the Court held that the policy was still with- 
in the order and disposition of the assignor, and he having become bankrupt) 
that .his assignees were entitled to the benefit of it. WiiUams v. Thorp, 2 
Sim« 267. The doctrine of this case was confirmed in Duncan v. Chamber- 

« 

layne, 11 Sim* 123, but in that case it was subsequently discovered, that by 
tl^ constitution of the office in which the policy had been efiected (the 
Equitable), all parties ejecting insurances became partners, and that there- 
fore an actual assignment by one of the insured was taken to be a fact of 
which the society had notice, and thus effect was given to the first particu- 
lar assignment as against the assignees of the bankrupt insurer. It has 
often been held, that where a party takes an assigmnent of a bond debt, and 
does not give notice to the obligor of the assignment so made, and the obli- 
gor after the assignment pays the money to the obligee, or to him who made 
the assignment, the assignee is precluded from calling upon the obligor to 
pay the ntoney to him. But if after such notice. given of the rights of the 
assignee, payment be made by the obligor to any other than the assignee, 
such *a payment would be made in his own wrong, and the obligor pt^ng^ 
would still be answerable to the assignee from whom he had notice. ^ -1 
Such an assignee is regarded in equity as entitled to claim the privileges of 
those whose demands he has satisfied or purchased, and to stand in the 
place of the original contracting party. 

Other cases seem not to be in accordance with the principle of this case, 
but what we allude to are not quite parallel cases. It was lately decided in 
the Court of Exchequer, that where a mortgagee with notice of a second 
mortgage is called upon to give up his securities to the mortgagor, upon 
payment of principal, interest, and costs, the Court will compel him to do so 
under the 7 Gko. 2, c. 20, and such first mortgagee may justify his con- 
duct in equity, and claim the interference of the Court, and is consciquently 
bound to convey, not to the second mortgagee, but to the mortgagor. EHxon 
V. Wigram, 2 C. d> J. 613. So likewise it has been held, that a vendor is 
bound to convey to a purchaser, notwithstanding that before the conveyance 
is executed the purchaser has incumbered his equitable estate, and the 
inenmbrancer has given the vendor notice not to convey to the purchaser ; 
but if the vendor does not convey to the purchaser, he may have to pay the 
costs of a suit to compel him, — — v. Walford, 4 Russ. 372. But where 
a party entitled to a gross sum at his father's death made several assign- 
ments to different persons, as securities for difilerent sums borrowed, the 
first assignment being of the whole sum, with a power of sale, and aa 
authority to give a discharge, it was held at the father's death, when the 
money was payable, that all the incumbrancers on the fund (and not merely 
the first) must be parties to the conveyance by which the payment of the 
gross sum was acknowledged. Brasier v. Hudson, Sim. 1. A case not 
very dissimilar *to the above in point of principle occurred in ^^j^^-i 
Dawson v. Ellis, 1 J. & W. 624, where there was a contest between L ^^ 
two parties who had contracted for the purchase of an estate, the latter with 
notice of the former. A. agreed verbalb/Xo sell an estate to B., and sub- 
sequently A. agreed with C. to sell the same estate to him, which agreement 
was reduced to writing and signed. The estate was then conveyed by A. 
to B. pursuant to the first contract, B. having notice of the second contract 
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IB wiicifig with C, and the opioioo of the Gout seemed to be» that C. coaM 
not call on B. for a conveyance of the estate to him. 

Most of the cases which have been hitheito adverted to are cases of con- 
sUrnctive nither than of direct notice* bat it is not always easy to drew the 
line in defining the two several kinda— thus notice to A. B. by a written 
letter delivered to him is express or actnal notice, bat notice to A. B.'s 
agent or servant is called implied or constroctive notice to A. B., although 
such agent or servant may live in the same hoase, and be more constantly 
engaged in the business referred to than A, B, Bat the consequences of 
notice, however conveyed* or of whatever kind, are genereily the same, and 
it is the efl^ of notice, nther than the definition of it, that is in practice to 
be regarded. 

Before proceeding farther, we may mention some docoments or proceed* 
ings that are always considered as general notice, either to the poblic, or at 
least to the individuals whose rights can possibly be affected by them. 

A public act of parliament is notice to all the world, although a local act 
made public for the sake of being judicially noticed, to avoid the necessity 
of beiog specially pleaded, does not appear to amount to a general notice. 
Hesse v. Stevenson, 3 Bos. db Pul. 578 ; and see 3 Sug. V. db P. 467, 
(10th edit.) That notice is not always to be inferred by an act of parliament, 
r'*4ll1 ^' ^ proceedings under ^t,see Ballard v. Way, 1 M. db W. 530, 
^ -^ in which case it appeared that some leasehold houses were advertised 
as a well secured rental, with a reversionary interest, and were stated to be 
an eligible investment. By a local act a public company was authorized to 
purchase and take certain property, of which the houses advertised formed 
part, of which fact the advertiser was aware. A person having contracted 
for the houses so advertised, it was found upon a legal inquiry that he, the 
purchaser, had no notice of the act in question, and under the circamstancea 
he was allowed by the Court to rescind the contract, on the ground of the 
false description contained in the advertisement. 

An action or suit concerning the property in question is likewise notice 
to a purchaser ; Sonrell y. Carpenter, 2 P. Wms. 482 ; and a decree to 
account has been held to be in the nature of Ha penden9,9iuA therefore liable 
to afiect parties with notice. Worsley v. Earl of Scarborough, 8 Atk. 399 ; 
although a final decree is not of itself notice. Harvey v. Montague, 1 Yem. 
57. 122. But iispendenSj in order to be binding as notice, must be a suit 
prosecuted closely. Preston v. Tubbin, 1 Yem. 280 ; and see Kinsman y. 
Kinsman, 1 Russ. db Mylne, 017 ; Metcalfe v. Pulvertoft, 2 Yes. db Bea. 
200. A suit against an individual instituted for some general object, will 
not amount to a lis pendens^ it must be for something specific. Thus when- 
ever a mortgagee or purchaser comes in or takes under a trust for dischaTg* 
ing certain defined and particular incumbrances, he must see those incum- 
brances discharged, but it is difi^rent where debts generally are chained ; 
in such cases the suit \s a mere general one. And accordingly a general 
bill brought for an account of a penonal estate, or of a real and personal 
estate, does not create such a Ub pendens as will afiect a purchaser from the 
r*4l21 ^®^^^* *Bvit in the case of a bill charging a particular estete 
*- -I with a particular trust, it is otherwise, per Lord Chancellor Hard- 
wick, Walker v. Fkmstead, 2 Kenyon's Notes by Hanmer, pt. 11, p. 57. 
8o fax indeed have the consequences of notice been carried, that even where 
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a yendor gare to a purchaser a general covenant, stating that a property 
wras free from incumbrances, it was doubted whether the purchaser could 
avail himself of such a covenant, so as to protect himself against incum- 
brances of which he had express notice. Ogilvie v. Foljambe, 3 Mer. 65. 

We have alluded before to the common searches usually made by pi/r- 
chasers, for the purpose of ascertaining what existing charges or incum- 
brances attach on a property, and of which un^r different acts of parlia- 
ment he is presumed to have notice, see Chap. J^P. 

We have also before stated, that it is still uncertain whether the court 
roils of a manor are notice to a purchaser. Hansard v. Hardy, 18 Ves. 
462 ; Pearce v. Newly n, 3 Madd. 186. In the latter case it is stated by 
the Yice-Chancellor, that a purchaser is afiected with notice of the contents 
of the court rolls as far back as a search is necessary for the security of the 
title. The practice prior to this decision was certainly contrary to the doc« 
trine laid down in that case, and it is stated by Sir E. Sugden, 3 V. & P, 
478, (10th edit.), not to be in accordance with the rule prevailing in other 
cases as to judgments docketed, deeds which aro registered, and to these 
might be added, deeds which are inroiled. The profession will, however, 
it is presumed, follow the decision of the Yice-Chancellor, until the point 
has been more solemnly determined. It is certainly prudent, and at pre- 
sent the usual practice is, to search the court rolls for a reasonable period 
back, such as for a period of twenty years prior to the sale. 

The mattera of which the court rolls usually afibrd notice or sup- r«^^ a^ 
ply evidence, are the presentments which appear upon them, of the ^ -^ 
tenure of the lands, of the deaths of tenants, of admittances and surrendera, 
of descents and heirships, of the boundaries of the manor, rights of common, 
and privileges of various kinds. Likewise of recoveries, where (as for- 
merly) allowed by the custom ; satisfaction of mortgages, or charges, and 
sometimes deeds or limitations in trust a%cting the property, and various 
other incidents of tenure or statements of customary rights. By the late 
Wills Act, 1 Vict. c. 26, s. 6, the lord of a manor, or the steward, or his 
deputy, is directed to cause the will by which any disposition shall be made 
of any copyhold or customary lands, or so much thereof as shall contain any 
disposition thereof, to be entered on the court rolls of the manor ; but the 
declaration of the trust need not be so entered, but only referred to by the 
court rolls. It may hereafter become a question how far any purchaser, 
who shall not have searched any court rolls, may be considered to have 
notice of a devise so entered on the rolls ; and how far in case of a proper 
search having been made, and no such entry having been found, the 
neglect to make the entry shall prejudice the party claiming under the 
devise, or the purchaser who completes his purchase, and takes his surren- 
der entirely without notice. The above direction in the act seems to add 
another reason in favour of searching the court rolls, and probably no pui^ 
chaser would now be deemed ignorant of a trust or disposition entered on 
the court rolls pursuant to the above clause in the act, while a devisee or a 
party claiming under such a disposition not duly entered would probably be 
deemed guilty of laches, and be postponed in right and title to a bond fidt 
purchaser, who had completed his purchase without knowledge of the 
devise or disposition omitted to *be entered. The court rolls also r%A\r\ 
afford notice of the custom of the manor as to fines^ heriots, and (^uit- L ^ 
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rents payable, and of the lord's right to mines, commons, and other mano- 
rial interests* 

The question of notice frequently arises between first and second mort- 
gagees of the same property, but these questions and many of the same 
description are often founded upon parol or verbal communications, or some- 
thing connected with or incidental to the particular transaction, and do not 
often appear upon absti^s of title. These verbal communications are more 
important points to be^Ridered, when the solicitor is called upon to pre* 
pare a mortgage or security for his client. 

Notice to the agent, counsel, or solicitor, is always notice to the principal, 
and hence the danger which arises from the same attorney or agent being 
employed for a vendor and purchaser, or for more than one party in any 
transaction, wbeie the interests are conflicting. Dryden v. Frost, 3 M. & 
C. 670. 

The notice, however, given to the attorney or agent, so as to af&ct the 
client, must be notice in the particular transaction in which he is engaged. 
Notice in any prior transaction, unconnected with the present business, is 
not allowed to have any weight against the client or principal, and this even 
though the agent act as attorney for both vendor and purchaser. Mount- 
ford V. Scott, 3 Madd. 34. 

But knowledge in the attorney or agent is not always to be construed as 
the knowledge of the principal, for, although it may well be presumed that 
an agent may inform his principal of all that legally occurs in a particular 
business, it is not presumed that he will tell of frauds or misconduct com- 
mitted by himself. Thus in Kennedy v. Qreen, 3 M. d> Keen, 699, where 
the attorney committed a fraud upon his client, and subsequently was em- 
r*4l51 P'^y^ *^y another party as mortgagee to advance some money, 
I- -^ which he did advance upon security obtained by such his fraudu- 
lent conduct and false representations, the mortgagee was not held cona- 
sant of all fraud with which the transaction was vitiated ; but it being a 
question between two innocent parties who should bear the pecuniary loss, 
arising in consequence of the attorney's fraud, the last-named mortgagee 
was held liable, he having employed no separate attorney for himself, and 
the circumstances connected with the transaction (such as the unusaai 
appearance of the mortgage deed) being sufficient to put any regular attor- 
ney or diligent man of business employed on behalf of a mortgagee upon 
his guard, and to have induced him to call for explanations, which would 
have prevented the fraud. The party who thus employed the attorney to 
lend his money, and to peruse the security deed on his behalf, was there- 
fore held to bear the loss of the money which be had advanced. 

In a late case, Ramsey v. Eaton, 10 Mees & Wels. 22, it was decided 
that a general notice to a creditor that a party had committed an act of 
bankruptcy was sufficient, without stating the nature of the particular act ; 
and in the same case it was held, that notice to a sheriff's officer in posses- 
sion under a Ji. fa. of an act of bankruptcy committed by a party is not 
notice to the execution creditor, within the 2 & 8 Yict. c. 29, so as to post- 
pone the creditor to the general claim of the assignees. But a purchaser, 
who has not paid his money, is in a very difierent situation from one who 
has obtained a judgment, and is endeavouring to save himself from loss by 
seizing his debtor's property : the purchaser will be generally postponed 
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upon slighter groands of notice, for he is supposed to be more upon his 
goard. 

The general rale that whatever is snfficlent to pat a *party upon ^0A^f>-» 
an inquiry amounts to notice* per Ld« Hardwicke, Smith v. Low, 1 L J 
Atk. 490, applies strongly as against purchasers. So it is said that if a 
purchaser cannot make out a title but by a deed, which leads him to another 
fact or deed, he shall not be purchaser without notice of that fact or deed, 
but shall be presumed cognizant thereof; for it was crassa negligentia 
that he sought not after it, and this is in law a notice. Moore v. Bennett, 2 
Ch« Ca. 246 ; and see 2 Fonbl. Trea. on £q. 151. 

According to this rule, a fine or recovery, or, of late years, a deed made 
equivalent to a fine or recovery, under the 3 & 4 Will. 4, c. 74, induces a 
suspicion that some estate tail, or other outstanding interest, was to be barred, 
and an inquiry ought to be made to ascertain not only what the interest 
intended to be barred was, but whether it has been actually barred. A set* 
tlemeot said to be made pursuant to articles ought to induce an inquiry 
after the articles, although if, afler a diligent search, it be certified by the 
vendor's solicitor or agent, that they cannot be found, a valid objection can* 
not for want of them be taken to the title, unless the reoital appears either 
not to be properly carried out by the settlement, or the settlement is contra- 
dictory to the recital of the articles, which it professes to carry into 
effect. 

In addition to what has been said upon this subject at p. 297, we may 
add a word or two in reference to the subject of carrying into effect exe- 
cutory trusts under wills or other instruments ; for every practitioner should 
be aware that certain words in articles or executory instruments amount to 
actual notice of particular limitations, which those instruments authorize or 
draw afler them. 

It is well settled that there may be a difference in limitations or trusts 
contained in deeds or settlements executed, according to whether the deed 
is founded on marriage ^articles or on executory trusts under wills; p^^ii^ 
and accordingly Lord Eldon says, in Jervoise v. Duke of Northum- L -^ 
berland, 1 J. & W. 574, «<If I said there was no difilerence- between mar- 
riage articles and executory trusts, and that they stood precisely upon the 
same grounds, I never meant to say sa In marriage articles the object of 
such settlement, the issue to be provided for, the intention to provide for 
such issue, and, in short, all the considerations that belong peculiarly to 
them, afford primd/ade evidence of intent, which does not belong to exe- 
cutory trusts under wills. But I take it according to all the decisions, 
allowing for that, an executory trust in a will is to be executed in the same 
way." In marriage articles it has long been decided that words, which in 
other instruments would authorize a limitation in tail to the parties, will 
authorize only a limitation in strict settlement to the parents, and estates by 
purchase to the children, sons and daughters, of the marriage '; for one of 
the principal objects of a settlement on marriage is, that the parents shall 
not have the power to defeat the settlement, which they would have if only 
an estate tail were limited to them. This rule will not be held to apply so 
strongly to the alteration of old settlements or deeds as it will to recent 
deeds, and whether aAer a purchase made a settlement or deed would be 
reformed, so as to defeat a purchaser, is not clear ; but a specific perform- 
ance may be always resisted, on the ground that executory trusts or articles 
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have not been properly carried into ezecntion. See Senhoose ▼• Earle» 
Ambl. 289w 

An exception stated in a deed of leases, charges, or incumbrances ought 
to put a party upon inquiry as to the contents or particulars of such iustro- 
ments or facts excepted. Thus where a mortgage was excepted in a con* 
reyance to a purchaser, it was held that the purchaser could not be ignorant 

r*418l ^^ ^^ ^^' ^^^ ^^^ ^^ ought to *ba7e seen it ; the sight of which 
I- -^ would have led to the discovery of other deeds, in which, if pur- 
sued from one to another, the whole case must have been discovered. 
Bisco V. Earl of Banbury, 1 C. Cases, 287 ; and this decision shows how 
important it is, in examining the deeds with an abstract, to refer to the 
covenants against incumbmnces, where these special exceptions frequently 
occur. 

The fact that the title deeds are in the hands of a third person is gene- 
rally considered notice to a purchaser of the claims of such third party, 
and therefore inquiry ought to be made under what circumstances they are 
held. But this doctrine has been somewhat narrowed of late by the cases 
of Tourle v. Rand, 2 B. C. C. 650 ; Plumb v. Fluitt, 2 Anst. 432 ; which 
cases may endanger securities depending upon a deposit of title deeds, pai^ 
ticularly where a subsequent mortgage is made under circumstances which 
afibrd the mortgagee any reason for dispensing with the production of the 
deeds. See also 12 Yes. 133. 102. 

So where A., upon giving security to a person, stated that he had before 
given a judgment or warrant of attorney to another for money borrowed, 
this was held to amount to notice of a mortgage likewise made by A. upon 
a former advance to him. Taylor v. Baker, 6 Price, 306. This decision 
may be thought to have pushed the doctrine perhaps further than it ought 
in reason to be carried. 

In Martinez v. Cooper, 2 Rnss. 108, a mortgagee of leaseholds having 
lent to the mortgagor the lease of the property, which was then in mort- 
gage (a very dangerous thing to do), the mortgagor showed it to a purchaser 
to satisfy him as to the covenants of the lease, and afterwards sold the pro* 
perty, and received the purchase-money, without apprizing the purchaser, 
of the mortgage. The evidence, however, showed that in conversation the 
r*41Ql ^^^S'^'^S^^'s solicitor informed the purchaser's solicitor that his 
L -J *client was to receive a considemble sum of the purchase-money, 
and desired to have notice when the money was to be paid. This conversa- 
tion was held to fix the party purchasing with notice of the mortgage, and 
to postpone such purchase accordingly. 

In Whitbread v. Jordan, 1 T. & Co. 308, a mortgagee of copyholds having 
the legal estate was bound by a prior equitable mortgage, made by a deposit 
of the copies of ^ourt roll, of which deposit he had no actual knowledge. 
This was certainly a strong decision, and amounted to this, that the absence 
of title deeds, and those of a description (copies of court roll) in many titles 
not always produced by a vendor, because perhaps they have never been 
obtained from the steward, is to be construed into notice of all prior charges, 
for which they may have been used, either as a pledge or otherwise. It 
mu8tj)e presumed that an inquiry by a purchaser after the title deeds, and 
a plausible reason given for their non-production would exonerate the sub- 
sequent purchaser from a prior equitable charge, where he has taken a con- 
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Teyabce. See Cooper y. Emery* 10 Sim. 609, in which case the Vice- 
Chancellor obeerves, that «« in Gtoodtitle ▼. Morgan, 1 T. R. 755, Mr. Jus- 
tice Bo]ler decided that, if a first mortgagee leA the title deeds in the hands 
of the mortgagor, and the second mortgagee got possession of them without 
notice of the prior mortgage, he would be entitled to priority over the first 
mortgagee ; but he adds, that was a proposition to which Lord Eidon would 
never accede.** 

A witness to a deed, merely as such, is now never considered necessarily 
cognizant of the contents of the deed he attests. Lord Ranciifie v. ParkynSy 
6 Dow*s P. C. 224. 

The omission of a receipt for purchase money, usually indorsed on the 
back of the modem purchase deeds, is considered implied notice that the 
money has not been *duly paid, although the common words acknow- r-^jnfi-i 
lodging the receipt appear in the body of the deed itself. How far L -i 
a party is estopped from denying the statement made by the deed, and as to 
the power of contradictiug the written document indorsed on the deed, which 
is not under seal, see anie^ p. 264. 

If it may be inferred from any facts, statements, or recitals that there is 
any trust afilecting the property, or that any fraud has been practised 
respecting it, this of course will be considered notice of that trust or fraud, 
as in the case of Leman v. Whitley, 4 Russ. 423. Thus a sale of property 
at a great undervalue may be a good ground for inquiriug into the circum- 
stances attending the sale ; but undervalue in the consideration as stated in 
the conveyance, without further evidence of fmud, is not sufficient to set 
aside a conveyance, unless it be the case of an expectant heir selling his 
reversion or expectancy. See the cases collected in I>avis v. Duke of 
Marlborough, 2 Swanst. 130, note ; and see Hincksman v. Smith, 3 Russ. 
433. 

But the rule applied to expectancies sold by an heir, viz. that the sale shall 
be set aside unless the purchaser can prove the full price to have been paidf 
does not apply to the sale of reversions generally, at least- the reversionary 
sales that have been set aside on this ground have been generally reversions 
expectant on the decease of a parent, or some near relation, and the rule 
cannot well be applied to reversions expectant on the decease of a person 
without issue, as such reversions seem incapable of any estimation. Baker 
V. Bent, 1 Russ. A, Mylne, 220 ; and see the note to that case. With 
respect to any sale made by a very indigent person at a low price, pressing 
necessity may be considered to create a case of oppression or hardship 
amounting to fraud, of which notice may from circumstances be implied. 
But where the sale at *an undervalue has been made by public p^jon 
auction, it has been ^held that it cannot be impeached. Shelly v. L ^ 
Nash, 3 Madd. 232. 

If an agreement to sell be entered into by trustees, who were bound by 
their trust to sell to the best advantage, and it turn out that under a mistaken 
notion they have engaged to dispose of the property for an inadequate sum, 
equity will not in such a case compel a specific performance of the agree- 
ment, which would in efiect be forcing them to commit a breach of trust. 
The Court in such cases will not interfere, but leave the party purchasing 
to his remedy at law. Bridger v. Rice, 1 J. & Walk. 84 ; Mortlock v 
BuUer, 10 Yes. 202 ; Hill v. Buckley, 17 Yes. 304. Iq Campbell v] 
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Walker, 5 Yes. 680, Lord Eldon otnerres, <«Tra8tee8, it has been said, may 
purchase the property of their cet/tit que tnt$t at a fair price, but it is only 
on the condition that if the ctttuiB que trust desire a resale, they shall haTS 
it, provided they come within a reasonable time ; and the difierence of 
price, if an advantage to the eeetme que trtatf shall be taken by them. 
There never was sach a role as that no trustee shoald buy." And this 
seems to be the law notwithstanding what is said in Gregory v. Gregory, 
Coo. C. C. 204 ; for there the Master of the Rolls, in allusion to the case of 
a purchase by a trustee from his ceetui que truet^ says, «• It is howeTor 
pretty clearly made out that there was inadequacy of price in this case. If 
therefore the purchase had been recent, I am of opinion that it ought to 
have been set aside. Then as to the length of time which has elapsed, I 
do not see any evidence of fmod or circumvention in this case. Can it 
then be said that there is no distance of time at which circumstances origi- 
nally entitling a party to relief may be considered as waived or abandoned ? 
Certainly there may. It is only a role of equity that a trustee shall not 
. ^ purchase. In all the cases *in which length of time has not been 
L J allowed to operate against the title to relief, it has been shown that 
there has been a continuance of the circumstances under which the transac- 
tion first took place, as of the distress of the parties, or of the improper 
influence, or of some other circumstance.'* 

Leases too of charity estates may be set aside on the ground of under- 
value ; but then it must be an undervalue satisfactorily proved, and consi- 
derable in amount, which should attract attention and thus put a purchaser 
on his guard. Attorney-General v. Cross, 3 Mer. 54L A purchase made 
by a father in the name of his child, is evidence of an intention on the part 
of the father to provide for the son, and the son takes the property accord- 
ingly, and is therefore direct notice of a trust for the child. Murless v. 
Franklin, 1 Swanst Id. There is also a very common case occurring upon 
titles, from which notice is inferred, so as to afiect purchasere. Under 
many settlements a power to appoint to children is given to the parents, or 
one of them. Under this power a parent sometimes contracts to sell the 
estate, and then appoints the same to a child, and both parent and child 
then join in a conveyance to the purchaser, but the parent alone receives 
the purchase-money. This kind of case has several times been brought 
before the Court, and has been held to amount to notice of an invalid exe- 
cution of a power, inasmuch as it appears to be an execution for the benefit 
of the parent who has the power of appointment rather than for the child, 
• which is what a Court of Equity will not allow ; and it would be danger- 
ous for a purchaser to accept of a title so circumstanced. But this objection 
may be obviated and the title rendered unobjectionable by a slight variation 
of the circumstances. If the purchase-money be stated by the deed to be 

r*4231 ^^^^ ^^ ^^ ^^^ father ^nd child, and no improper advantage ap- 
1- -^ peared to be gained by the father, it could not be averred that the 
transaction was a bargain between the parent and the child for the parent's 
benefit. Mac Glueen v. Farqubar, 11 Ves. 467. 

Frequently parties beneficially entitled under a settlement or will are 
desirous that some arrangement should be carried into efiTect by their trus- 
tees which cannot strictly or properly be accomplished by them, and upon 
their refusal to comply, new trustees are appointed as more willing agents 
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of the interested parties. If notice of such a transaction reaches the pur- 
chaser of property which has been thus improperly dealt with, he would be 
bound by the consequences, and the old trustees, if they were accessary to 
each a breach of trust, would likewise be answerable in equity. It seems 
probable, however, that the trustees who were actually guilty of the breach 
of trust might as between themselves and the retiring trustee, be the parties 
who would incur the greatest liability or responsibility ; but the right of the 
eeitin que trust to relief appears to subsist against either the old or the new 
trustees. See Wilkinson v. Parry, 4 Russ. 272 ; Hulme v. Hulme, 2 M . 
d> K. 082 ; Angier v. Stannard, 3 Mylne & Keen, 571 ; Booth v. Booth, 1 
Beav. 125 ; and see ante, p. 252. 

Where several persons lending money, or entitled to money or other pro- 
perty, are described as trustees or executors, or as acting in a certain capa- 
city to which some trust attaches, or any fact appears upon the abstract, or 
in any particular deed, to lead to the supposition that they may be trustees, 
or that they are not beneficially entitled to the money, inquiry ought to be 
made as to the fact. But the bare fact that several persons lent the money, 
or the mere suspicion that they were trustees, could not justify *the r^^AnA-^ 
purchaser in refusing the title, or in requiring the vendor to adduce L -' 
evidence to show from what fund the money was advayed. See ante, p. 
242. 

Notice of a will of real estate, in which are contained general words that 
may extend to other property not specifically devised by the will, and which 
■mount to a disposition of such other property (if any such exist,) as for 
'iQslance a devise by a testator of all other his real estate (the property in 
•question not being particularly mentioned,) will be construed notice of a 
prior title in the devisee, as regards such property, so as to afiect a pur- 
chaser from the heir. Notice of an act of bankruptcy committed by a trader, 
is always a matter of importance, and ought to induce particular inquiry 
•and caution on the part of a purchaser ; but after twelve months elapsed 
and no fiat issued within that period, it is now, under the 5 db 6 Vict. e. 
122, of little importance. It has been said in relation to bankruptcy, that 
whatever is enough to put a purchaser on his guard is equivalent to notice, 
but notice is not always to be construed into knowledge. Spratt v. Hob- 
house, 4 Bing. 182. Many acts of bankruptcy are enumerated in the 
Cbneral Bankrupt Act, 6 G^o. 4, c. 16, s. 3 ; and in addition to these, the 
act for the Abolition of Imprisonment for Debt, 1 db 2 Vict. c. 110, and 
the Bankrupt Act of 5 db 6 Vict. c. 122, contain clauses stating what shall 
be new acts of bankruptcy: among other things, an assignment by a trader 
(rf' all his estate and effects for the benefit of creditors is a very common act 
of bankruptcy ; but if the assignment be protected by the provisions con- 
tained in the 4th section of the Bankrupt Act, 6 Gteo. 4, c. 16, which directs 
the mode of execution, attestation, and the advertisement, of such deeds, the 
instrument will not be an act of bankruptcy unless a fiat issue within six 
calendar months from the execution *of the deed. An assignment pjir^ofti 
of part of a trader's property in trust for his creditora is generally L ^ 
considered an act of bankruptcy ; but this is not absolutely decided ; what* 
ever sale or disposition is made by a trader of bis stock in trade, estate, and 
effects, which puts it beyond his power to carry on his trade, has hitherto 
always been considered an act of bankruptcy. The extent to which coU'* 
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Teyances and contmcts are afiected by bankruptcy, and the operation of the 
several statutes connected with the subject of bankruptcy, has been already 
alluded to ante, p. 163. 

In a register county every purchaser is bound by notice of any deed, 
although not duly registered ; but to postpone a deed duly registered, the 
notice must be actual and express. Constructive notice appears to be insuf* 
ficient for this purpose. Wyatt v. Barwell, 19 Ves. 439. It is also held 
that registration of one deed containing a recital of another is not a sufficient 
registration of the deed recited. Sir Edward Sugden argues that, notwith- 
standing these decisions, registration might still be notice to a person not 
seised of the legal estate, the decision of Morecock v. Dickens being founded 
on the case of Bedford v. Backhouse, 3 £q. Ca. Abr. 615, pi. 12, which 
scarcely justified Lord Camden's decision in the former case. This, how- 
ever, is doubtful, for under the Statute of Limitations the proceeding is not 
very different from that under the registry acts, and the enrolment of a bar- 
gain and sale has never been held to be constructive notice ; and Lord Re- 
desdale,in the case of Bushell v. Bushell, 1 Schol. & Lef. 103, cited above* 
says, <• I know of nothing that compels a man to search the registry more 
than to search the records of a Court of any description.*' It is quite settled 
that express notici^ given either to the principal or an agent of a document 
r^jtyai ^^^ registered will bind a purchaser in 'equity, although he has 
L J gained a priority at law by registering his subsequent deed. 

If a vendor be a trader, certain acts may lead a purchaser to the suspicion 
and subsequent knowledge that an act of bankruptcy has been committedi 
as, for instance, the filing of a petition under the Insolvent Act, 1 & 2 Vict, 
c. 110, s. 39, or the circumstance of being involved in pecuniary difficulties, 
will excite suspicion, if the party be a trader, although insolvency is not 
bankruptcy. 

It is never prudent for a purchaser to complete his contract, without 
inquiring whether the property is occupied by a tenant, and if so under 
vhat agreements, or upon what terms ; for it has frequently been held, that 
notice of an estate being in the occupation of a particular tenant is notice of 
the term and of the conditions under which he holds. Daniels^. Davison, 
16 Yes. 249, and the cases there cited ; Taylor v. Stibbert, 2 Yes. jun* 440 ; 
Hiern v. Mill, 13 Yes. 120; Walter v. Maunde, 1 J. & W. 181. Even 
where a tenant subsequently to the lease, under which he held the posses* 
sion, obtained a certain interest in the property, a purchaser was considered 
to be bound by such agreement, although he had no actual notice of the 
tenant's subsequently-acquired rights. AUen v. Anthony, 1 Mer. 282; 
Powell V. Dillon, 2 Ball & Beat. 416; Meux v. Maltby, 2 Swanst. 281 ; 
and see the cases cited in 3 Sugd. Y. and P. 469, (IQth edit.) But a pur- 
chaser is not bound to inquire where the property is vacant, what was the 
late occupier's interest in the estate ; this would be carrying the doctrine too 
far. Miles v. Langley, 1 R. & Myl. 39. See, however, the doctrine (as 
quoted in argument) of Popple v. Prideaux, cited in Kennedy v. Green, 3 
Myl. & Keen, 707. 

Where a party takes an underlease knowing that it is an underlease, he 
f>ftAom-\ ™^^^ ^ bound by the covenants and ^conditions of the original lease, 
L J so far as they can apply in any way to the property taken. Thus 
where one agreed to take a lease of premises, which he knew were held by 



NOTICS AS BETWEEN VENDOR AND PURCHASER. 245 

lease under a superior landlord, and entered into possession, the Master of 
the Rolls said, in Cosser y. Coliinge, 3 M. &> K. 283, if there were no evi- 
dence whatever other than the facts I have now stated prima facie, a man 
who agrees to take an underlease must know that he is to be bound by all 
the covenants contained in the original lease. It was the duty of Mr. C. to 
inform himself of the covenants which were contained in the original lease, 
and if he enters and iakes possession of the property, he is bound by those 
covenants. In another case it was said, that this rule clearly applied to all 
usual covenants, but that where there were unusual covenants, it was a 
difierent question, and one which had never been decided. Flight v. Bar- 
ton, BM.&K. 282. 

We have before stated that all documents referred to or recited in any 
instrument abstracted ought to be produced by the vendor, so far as such 
documents are in his power. Sometimes it becomes impossible for the ven- 
dor to produce a deed or other document, of which the purchaser has notice, 
in consequence of the loss or destruction of it. The loss or destruction of 
an early deed (upwards of sixty years old for instance,) of which a pur- 
chaser has notice, but independently of which there is a fair title, and as to 
which nothing suspicious appears, cannot aJ9brd ground for rejecting a title ; 
but the loss of a deed of recent date, within twenty or thirty years, if one of 
any importance, will be an objection to the title, unless good secondary evi- 
dence can be given of its contents. To allow secondary evidence to be 
given, the loss or destruction of it should be proved ; and to prove the loss, 
it shonld be shown that a search has been made for the instrument in the 
most probable quarters ^without success. Whether the non-pro- r-v^non 
duclioD alone of a deed thirty or forty years old will be an objection L -1 
to the title, the deed itself still being in existence, is a more difficult question, 
and must depend upon circumstances ; if it appear to relate to the pre- 
perty, and to be a deed of much importance, as, for instance, a marriage 
settlement, or a recovery deed or mortgage, the non-production of it would 
probdbly be held fatal to the title, if the date of it came within the period of 
sixty years past. One of the great questions as to such a deed would be, 
does the existence of it, or of its contents as far as they appear, or can be 
shown from other evidence, throw any gloom over the title ? if they do, 
each circumstances may render the production of it indispensable ; if they 
do not, the production of it may frequently be dispensed with, particularly 
if there be reason for believing that no memoranda or other legal instru- 
ments be indorsed upon it. Upon this ground of non-production of existing 
documents arises the inconvenience, to which we have adverted p. 110, as 
to leases, whicli are in a constant course of renewal. 

It must, however, be borne in mind that although generally all recited 
deeds or documents ought to be produced, yet there are exceptions to this 
rule, and it is important in connection with the subject of notice to consider 
what those exceptions are, and 

1st. It is generally thonght unnecessary to require the production of 
instruments referred to, if they are comprised in documents that are more 
than sixty years old, unless they are in the vendor's power, or refer to some 
transactions unusual or irregular, which tend to throw a gloom over the title. 

2adly. If the documents recited or referred to only relate to some other 
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r^A9Ql ^^J^^ ^' property than that purchaaed, it is not uaaal to reqaira 
L -I the prodaction of them* 'particularly if the deeds in which they are 
recited or referred to are ancient deeds, upwards of thirty or forty years old. 
As however it is almost always impossible to show that the deeds so referred 
tOy do solely relate to other estates, it is generally the purchaser's priyilege 
to call for the production of such recited documents. A rery strong pre* 
sumption, amounting almost to proof, may in certain cases warrant the con- 
yeyancer in dispensing with the production of such recited documents. In 
all cases the purchaser should be more particular in insisting upon the pro- 
duction of the more modern than the more ancient documents recited. In 
practice it often happens, that in a conveyance of estates in one county, a 
conveyance or mortgage of estates in another county is recited, which latter 
deeds, from all that appears from the recital are unconnected with the pro- 
perty the title to which is in question ; or as sometimes happens under an 
act of parliament for exchanging, selling, or limiting lands or estates in one 
parish, deeds are recited relating apparently to property in another parish, 
the transaction having happened perhaps forty years back. It would 
scarcely be contended that a purchaser might avoid his contract if sach 
documents were not forthcoming. If taking the whole of the title into con- 
sideration nothing suspicious appears from such recitals, or it is unlikely 
that the deeds even if produced would disclose any thing materially affect- 
ing the estates, it is probable that a Court would decree the purchaser to 
complete his contract without production of such deeds. If the deeds 
recited were dated within twenty or thirty years back, a more doubtful 
question would be raised, but the same reasoning would probably prevail. 
If however in either of such cases there was reasonable ground for doubting 
r*4ao1 ^^^ correctness of the recitals, or for thinking that any matters in the 
L J deeds ^recited affected the property in question, particularly where 
the recitals were modern, the purchaser might probably be bound to obtain the 
production of them; and in any case if the purchaser can show that the 
deeds he calls for do contain something tending to impugn or to clog the 
title, the documents recited must be produced. See in connexion with this 
subject. Const v. Barr, 2 Russ. 161. 

It is desirable always to bear in mind in connexion with the practice of 
calling for recited deeds, the very sensible observations made by the Vioe- 
Chancellor, in the case of Prosser v. Watts, 6 Mad. 50. In that case a deed 
dated in 1763, under which there had been undisturbed possession, recited 
other deeds. The vendor vras unable to give any account of these deeds, 
and the purchaser, for want of them, refused to complete his contract. Sir 
John Leach, in giving judgment (1821,) said, «« There is no dispute that the 
recital of a deed is constructive notice of its contents, but to say that a pur- 
chaser is not to complete his contract unless he has the actual inspection of 
every deed of which he has constructive notice by recital, would lead to a 
practical inconvenience which would be manifestly absurd. In some families 
title deeds are preserved for centuries, and if the earliest of those deeds 
recites a former instrument made 500 years since, but not now existing, it 
would be absurd to say that a contract is not to be enforced against a pu^ 
chaser because that deed cannot be produced. 

«« There must of necessity therefore be some practical limit to the opera- 
Uon of this objection, and the true inquiry seems to be in every case whether 
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the absence of the deed recited throws any reasonable doabt npon the title 
of the vendor. Primd fade it is to be presumed that the purchaser in the 
ancient conveyance had actual inspection of every deed recited, and was 
satisfied with their ^contents. Further it is to be observed, that it is p^^qi-i 
not probable that a vendor would recite deeds which afiR)rded evi- L J 
dence against his title. When there is no circumstance to repel the efiect 
of these general presumptions, and when the title under the conveyance 
which contains the recital is fortified by sixty years' undisputed possession, 
I think it a good practical rule to hold that the loss of a deed recited throws 
no reasonable doubt upon the title of the vendor, and that the purchaser must 
complete bis purchase." 

A schedule annexed to a deed of covenant for the production of deeds is 
often the cause of a purchaser being afiected with notice of ancient deeds, 
of which it would be more convenient for all parties that he should not be 
apprised. To avoid this consequence, two or more deeds of covenant are 
soineiimes made out, with schedules to each, one comprising the earlier, and 
the other the more recent title deeds. As a covenant for the production of 
title deeds is accepted only in consequence of the inability of a vendor to do 
that which primd fmie he is bound to do, namely, to deliver over the deeds 
of themselves, every such covenant ought to be made at the vendor's 
expense ; 2 Esp. N. P. C. 640, n. ; Note to Mr. Prest. C. Form Book ; 
although if it be required to be made by a deed separate from the purchase 
deed, it may be different. 1 Bart. Prec. 8, Introd. (3d edit.^ 

With respect to documents in the vendor's custody, tne purchaser's 
remedy, if any of them are withheld, is most ample, by means of a bill in 
equity. IJe may by. this means compel the vendor to produce and bring 
into the Master's Office, upon oath, every document in any way afieciing the 
title in his possession or power, and this although no doubt appear upon the 
abstract as delivered. Lord Eldon says, in Jenkins v. Hiles, 6 Ves. 653, 
«* [t is ^admitted that where a bill is filed for specific performance p^^oo*] 
of a contract for purchase of real estate, in ordinary cases the defen* L J 
dant may have a reference upon the title for asking for. The Court never 
acts upon the fact that a satisfactory abstract was delivered, unless the party 
has clearly bound himself to accept the title upon the abstract ; but though 
the abstract is in the hands of the party who says he cannot object to it, yet 
he may insist upon a reference. Why V Because the decree compels the 
other party to produce all the deeds, papers, &c. in his custody or power, 
from which reasonable and solid objections as to the title may be furnished, 
which would never have fallen under the view of the purchaser, unless the 
Court wrung from the conscience of the vendor that sort of information 
which a purchaser could by no other means acquire* Inquiries and exam- 
inations also may be directed, by which the title may be sifted in a way in 
which it never could upon a mere abstract authenticated as the vendor 
thought proper. The rule is, therefore, founded upon a right that gives 
specifically all the assurance which, in the nature of things, the party can 
have from sifting the conscience of the party who sues him in this Court 
as to the matter of title." 

But with all the desire that a purchaser may have to discover latent defects, 
claims, or incumbrances, and with all the zeal and caution that his profes- 
sional advisers may employ on his behalf in the investigation of a title, he i$ 
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Still liable to many risks, which, in the present imperfect state of the law, 
and particularly in the absence of a general registry for deeds, it is almost 
impossible for him not to incur. Private settlements may be kept back ; 
prior appointments or later wills than those produced may have been eze*- 
r'^^ai ^^^^^ * other sales may have been contracted similar to what we have 
I- -^ noticed above, and charges and ^incumbrances, almost without num- 
ber, may have been created. In one case, which came within the writer^s 
knowledge, a lessee of several houses charged one of them with the pay- 
ment of the ground rent to become due in respect of all the houses. He 
then, without setting forth the deed by which that charge was created, sold 
the house as if it were entirely free, not divulging the fact of his having 
made it solely liable to pay the entire ground rent. He then sold the other 
houses, the ground rents of which had been previously put or apportioned 
upon the fint house, and of coune obtained a larger price for them, as being 
really discharged from the payment of ground rent. He shortly afterwards 
left this country for America, and the purchaser of the firet house was of 
course without a remedy for the fraud ; and it seems to be one which might 
be practised in other cases without detection. 

Deeds too, upon which a title depends, may be vitiated by fraud or mis- 
take, and are liable to be set aside ; but a purchaser for value claiming 
under such a deed, without notice of the fraud or defect, may generally 
protect himself if possessed of the legal estate. Other equitable claimants 
may, however, have possessed themselves of a prior legal estate. Of the 
cases alluded to in connection with this subject, namely, deeds invalid by 
reason of some secret fraud or irregularity, many are conveyances or grants 
made for the purpose of qualifying the nominal grantees for some office or 
object. See Robinson v. Dickenson, 3 Russ. 300 ; Cecil v. Butcher, 2 J. 
& W. 573, and the cases there cited. 

It is with reference to incumbrances and prior charges that the doctrine 
of notice is considered of so much importance. There are, however, cases 
where ignorance of facts may afibrd to a purchaser protection against 
claims, which would otherwise be enforced against him, if he had bought 
r*4^4l ^'^^ notice ; and in many cases a purchaser may *be spared much. 
L J trouble by a vendor advisedly withholding from him information 
which can be of no advantage, and which, when disclosed, the law may 
impose upon him the task of unravelling. Thus although a firet purchaser 
may have bought with notice of some claim or incumbrance, yet a purchaser 
from him for valuable or good consideration without notice, is generally free 
from all those claims, which are not specific liens on the land, and to which 
the firet purchaser would have been liable had he remained the owner of 
the property. But speaking generally, notice of any prior claim or incum« 
brance charges the party or the estate of the party, upon whom such notice 
attaches, with all the efiects or consequences of the claim. There are some 
exceptions to this rule, particularly that of a sale made for valuable or good 
consideration, where the purchaser has notice of a prior voluntary sale by 
the same vendor. Notice in the second purchaser of the prior voluntary sale 
will not affect his purchase, or aid the volunteer. If, however, the volun- 
teer have himself sold to another for valuable consideration, such purchaser 
from the volunteer will have a priority in equity, if he be prior in point of 
time, over a purchaser for value from the original seller* This, however, 
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aeems to be the extent of the rule, and the Courts are not inclined to go 
further, or aid persons who will not themselves take warning. 

Where a purchaser has notice that bonds and other specialty debts, 
attaching upon the estate of a deceased owner of property, are still remain- 
ing unpaid, releases or other discharges for the same should be produced 
from the proper parties. 

Likewise where portions and annuities have been charged under settle- 
ments or wills, not only should it appear that no demand is existing in 
respect of such char^ires, but the terms of years or other estates (if any) by 
which the 'charges have been raised, or under which they were to r«^Q«-n 
be secured, should be properly surrendered or assigned, so as not to I- ^ 
appear as outstanding incumbrances. If terms of years are stated by the 
abstract to have ceased, the purchaser should require very exact evidence 
tha( the event has happened by which they were to be determined, or other* 
wise it should be ascertained that they have arisen. Considerable trouble 
and expense often attend the discharge or release of such incumbrances, as 
likewise of legacies, where they have long remained.unpaid. Frequently 
probates of wills and new letters of administration are necessary to be 
obtained. Very frequently too quite a distinct chain of title to such terms 
of years and incumbrances, supported by evidence distinct from that adduced 
as to the freehold title, is requisite. 

This will be a warning to the practitioner to see that his client's estate be 
duly discharged in law as well as in fact, at the time while releases and dis- 
charges are easily obtainable. 

It may here be added that in all cases the party to be affected or bound 
by notice should be apprized of the facts or circumstances charged upon 
him in the shape of notice, before he pays his purchase money, and in that 
case it is immaterial whether notice reaches him before or after he enters 
into the contract. See Tourville v. Naish, 3 P. Wms. 307. 



•CHAPTER XXI. [*436] 



PRESUMPTIVE EVIDENCE. 



SoiRTHiNG has been said on the subject of presumption in connexion 
with titles as atiected by the Statutes of Limitation, or by lapse of time 
(Chag. X.), but some few remarks may here be added. 

Upon the investigation of every title, many points are constantly occur- 
ring which are universally presumed to be correct. No one thinks of 
requiring proof as to the genuineness of the several instruments abstracted, 
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or of the signature and attestations attached to thenit or of the actual pay- 
ment of the consideration money, if those facts appear without any thing to 
lead to a suspicion of the contrary. 

It has indeed been held, that the want ef the usual indorsement of a 
receipt on a deed is pHmd facte evidence that the consideration money has 
not been paid, and that it is notice of an existing lien on the property ; this 
seems to be an established rule, although it may naturally be asked, where 
a receipt for the money appears in the body of the deed« why should a par- 
chaser or his advisers be under any necessity to indorse upon the deed. 
nothing but a repetition to prove this fact of payment? 

Neither is it usual to make any inquiry as to the competency or sanity of 
any of the parties, nor as to prior marriages, prior settlements, prior mort- 
gages, sales, or appointments which may have possibly taken place. Not as to 
r*437l ''^^^^'^P^^i^^t^^ocutors, suits, decrees or other ^proceedings afiectiag 
^ -' the property, further perhaps than making a general inquiry of the 
vendor or his solicitor, or pursuing such general searches as may be made 
at public offices, unless there be something uncommon in the caset which 
requires more than common care or challenges inquiry. 

In some cases certainly it is right to insist upon further proofs and make 
very strict inquiries, but to what extent such proofs ought to be carried^ 
and when they are rendered necessary, are points which sound sense and 
common discernment must dictate to the practitioner, and cannot be well 
explained, but an instance or two may perhaps be usefully given. Thus it 
is generally thought proper to inquire, when a vendor claiming to be enti- 
tled to the fee simple absolute of any property is a married man, whether 
the particular property was included in any settlement made prior to such 
marriage. 

When an assignment of all the estate and efiectsof an individual appears, 
it is necessary to inquire whether such a party was at that time a treder« 
and if that or any other act of bankruptcy appears to have been committed 
within twelve months antecedently, the title cannot be supported, but if the 
act of bahkruptcy occurred more than twelve months before, no attention is 
necessary further than to ascertain that no fiat has issued. 

Where a pedigree shows a descent, it is always usual to require proof 
of the intestacy of the individual ancestor, and where it appears that there 
has been a marriage previous to that under which the issue claim by descent 
or otherwise, it is usual to inquire whether any children by a former mar- 
riage may not be in existence who would defeat the descent to the children 
of a second marriage. Where a marriage has happened prior to the 1st 
r«4381 *^^°"^''y» 1338, and is subsequent to the date of a will, it is usual *to 
L -^ inquire whether such will may not have been revoked by such mar- 
riage, and the birth of a child. By marriage alone, wills made subsequent 
to the 1st of January, 1838, are, under the 1 Vict. c. 26, revoked. 

Where a child has joined with his parent apparently soon after the time 
of his coming of age in a recovery, it is usual to inquire whether he was the 
eldest or only ehild, and whether he had really completed bis twenty-first 
year at the time of the recovery sufiered, and this deserves more particular 
attention where the period of time elapsed between the date of the marriage 
and the birth or baptism gives rise to any doubt. Where any owner of 
lands appears to have frequently resided abroad, and to bear a name dis- 
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mmtlar to an English name, it is usaal to inquire whether such owner is a 
foreigner. 

Upon snch' points as these it is considered that a purchaser has a right to 
ask for some explanatory or corroborative evidence, the title being for want 
of it subject to doubt and suspicion. In such cases the old maxim of law 
cannot apply, (viz.), that acts and deeds completely finished are to be pre » 
samed rite ei solenmiter acta. 

The great question seems to be»-is there such a degree of uncertainty 
apparent upon the transaction (taking into consideration all the possible as 
well as the probable circumstances) as should naturally raise a doubt or 
suspicion in an unprejudiced mind ? If that degree of doubt and suspicion 
does attach, the vendor is bound to clear it up. 

In Hillary v. Waller, 12 Yes. 239, a leading case on this subject, it is 
stated, that presumptions are raised where there are no means of creating 
belief or disbeUef ; and they do not always proceed on a belief that the thing 
presumed has actually taken place. Grants are frequently presumed, as 
Lord Mansfield said in Eldridge v. Knott, Cowp. 215, merely for the pur- 
pose and from a principal of *quieting the possession ; and juries, it rmAOQ'] 
has been said, may presume anything in favour of long possession. ^ -^ 
There is as much occasion for presuming conveyances of legal estates as for 
presuming any other acts, otherwise many titles might remain forever 
imperfect ; and in Lyddal v. Weston. 2 Aik. 19, Lord Hardwicke observes, 
that the Court must govern itself in matters of title by a moral certainty, for 
it is impossible in the nature of things that there should be a mathematical 
certainty of a good title. That there are often suggestions of old entails, 
and sometimes doubts what issue individuals have lefl, whether more or 
fewer, and yet these were never allowed to be objections of such force as to 
overturn a title. In the above cited case of Hillary v. Waller, Lord Erskine 
says, M presumption in Courts of Law from length of time stands upon a 
dear principle, built upon reason, the nature and character of man, and the 
result of human experience. It resolves itself into this, that a man will 
naturally enjoy what belongs to him. This is the whole principle." And 
although such presumptions are made by judges in equity, at law the inter- 
vention of a jury seems always to be required. See Wynne v. Griffith, 5 
B. &, C. 937. Where no facts appear, and some conclusion is necessary to 
be drawn, the law thus ofiers tho means of supporting rights and titles by 
conclusions, which it sanctions as reasonable and expedient. Thus in the 
case of a lost deed, if it appear that some deed of a proper tenor or effect 
once existed as part of a title, the law will presume that it was duly exe- 
cuted and attested, until something to the contrary be shown. So although 
nothing appear as to the age, the sanity, the ability, or disability of any 
party who has executed any instrument or done any act, the law will pre- 
sume everything in favour of the act, viz. that the party was of age, sane, 
and free from disability. But if instead *of it appearing in any case r-m a A(f[ 
that some act was done, or that a deed which was requisite was L J 
made and executed, it should appear from other statements or facts that a 
blundering deed had been prepared, or that the act done in the particular 
instance was insufiicient for the purpose, of course it cannot be presumed 
that the act alleged was sufficient, or that the particular instrument was well 
executed, simply because it has been lost. Goodtitle d. Bridges v. Duke of 
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Chandos, 2 Barr. 1073. Aod so it is in respect to the stamping of deeds 
or other instruments. If the originai be lost, and nothing be proved as to 
whether it were duly stamped or not, the law will presume that it was suffi- 
ciently stamped and uphold the instrument, and allow proof to be adduced 
from copies or recitals, or other secondary evidence ; but if it appear that 
the lost instrument was never duly stamped, it must be treated as a void 
instrument altogether, for being lost the defect as to the stamp can never be 
supplied, as in other cases when the instrument exists, and may be stamped 
if necessary. In such cases a^ these, if the instrument appears never to 
have been perfect, no copy or secondary evidence of it can be allowed or 
received. See Rippiner v. Wright, 2 Bam. & Aid. 478. 

Possession, as we have before stated, is jDfiifuiyacte evidence of property, 
and of the absolute right of property, but this presumptive right may 
always be disproved, and an heir at law is so far favoured in a Court of 
Equity that it has been held he may call upon those in adveTse possession 
to discover by what right they claim title against him as heir ; Harrison v. 
Southcote, I Atk. 540 ; but this doctrine is open to some remarks ; see 1 
Mad. Chan. Pract. 274. 

In support of long possession, where no adverse or inconsistent title 
r*44l1 ^PP®^"« grants, conveyance, leases, *8urrender8, and releases will 
^ -'be presumed ; but the difficulty which exists in ail these cases is, 
to determine the length of time and other circumstances, which shall be 
deemed sufficient to support such presumptions. Instances which hare 
occurred in reported cases or in practice, will afibrd perhaps the best illus- 
tration of the prevailing rules in other cases. Independendy of the length 
of time elapsed, a great distinction is to be made as regards the subjects to 
which this doctrine is applied ; the nature of the property, the transaction 
to be supported, the instrument to be supplied or presumed, the situation 
aod circumstances of the parties. Thus a grant is to be presumed against 
a subject upon slighter grounds than it would be against the crown, althoogh 
after a great lapse of time grants shall be presumed even against the crown; 
but then it must in such cases appear that there was nothing to prevent the 
crown making such a grant. Mayor of HuU v. Homer, Cowp. 103 ; Gib- 
son V. Clark, 1 J. & W. 169 ; Goodtitle v. Baldwin, 11 East, 488 ; and 
see Powell v. Milbank, Cowp. 103, note; and 6 Ves. 678, S. C; also 
Beckford v. Wade, 17 Yes. 97. The enfranchisement of a copyhold may 
be presumed against the crown, after possession for 160 years and upwards 
supported by an entry in the parliamentary survey and other particular 
facts ; Roe d. Johnson v. Ireland, 11 East, 280 ; in which case it is reported 
that Lord Kenyon once said on a similar occasion, that he would not only 
presume one, but 100 grants if necessary, to support a long enjoyment. 
Documents, which ought to be enrolled or entered of record, are not so 
readily presumed as those which are not required to be so enrolled or 
entered. Thus fines, recoveries, bargains, and sales, acta of parliament, 
grants, or charters of the crown, are not so easily presumed. But although 

^..^^recordSf being more carefully kept, are not so readily 'presumed to 

-^ be destroyed or lost, yet as it is well known that records have been 

lost and destroyed in many cases, it by no means follows because a doca- 

ment does not appear upon record, that therefore it never had existence. 

See 1 Mod. 117 ; Salk. 285 ; B. N, P. 228 ; and per Lord North, 1 Vera. 
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105. One of the atrongest instances of presamption of a crown grant, 
founded, on long-continaed asage, occurred in the case of Ctueen's College, 
Jac. R. 84. In that case the statutes of the college allowed only one fellow 
to be selected from the county of Middlesex; but since the year 1568, it 
appeared that it had been usual to have two fellows from the county of 
Middlesex, and this although the fellows and president had always sworn 
to observe the statutes of the university. The Lord Chancellor (Eldon) 
thought that a dispensation from the crown, authorizing that deviation from 
the statutes, which had so long continued, ought to be presumed. 

The right to have a ferry, or to hold a fair or market, which can only 
exist by prescription, founded on a royal grant or charter, is in some 
respects different from rights which may exist under a private grant. 
Churchman v. Turnstull, Hard. 16^ But from a user of thirty-five years, 
a jury may presume that a ferry had a legal origin. Trotter v. Harris, 2 
Yo. & J. 285. Other cases in which records and acts of parliament even 
have been presumed are, Farrar's case, cited in Skinner, 78 ; S. C. 12 Vin* 
Abr. pi. 11 ; Fanshawv. Rotheram, 1 Eden, 296, and the cases there cited; 
Bealey v. Shaw, 6 East, 215; Pickering v. Lord Stamford, 2 Ves. jun. 583; 
Chalmer v. Bradley, 1 J. & W. 63. Surrenders and admittances of copy- 
holds will not be so readily supplied upon presumption as other instruments. 
Doe ▼. Waterton, 3 B. & Aid. 149. In Wilson v. Allen, 1 J. & W. 611, 
after a possession of copyholds for nearly sixty years and two admittances, 
the Court *was inclined to presume a surrender (although no entry p«^^q-i 
appeared on the court rolls) from trustees, whose duty it was to have L^ -1 
made the surrender. And in England ▼. Slade, 4 T. R. 682, Lord Kenyon 
thought that, where trustees ought in duty to convey at a certain period, it 
might be presumed that a conveyance had been made within a year after 
the period fixed for^erformance of the trust, although considerably less 
than twenty years had elapsed since the period when such trust should in 
strictness have been fulfilled ; and see Lade v. Holford, B. N. P. 110. 

Upon the principle above referred to, letters of administration, letters- 
patent, and other documents not found on record, are not readily presumed ; 
but they may be presumed, if noticed by any recital in a deed to which the 
person to be charged is a party, although certainly no such presumption 
can ever be so raised against a purchaser or strangers, unless the deed con- 
taining the recitals be sufficiently ancient to afilbrd that weight which 
attaches to documents thirty years old or upwards. See Doe d. Batten v. 
Murless, 6 M. <& S. 110, 

Sometimes under leasehold titles it becomes necessary to presume the 
gmnt of an original lease or demise for a long term of years. Secondary 
evidence is often adduced of the contents of such leases from the recitals 
contained in subsequent assignments. It seems clear in the case of such 
recitals being the only evidence, possession having gone according to the 
assignments, and the lease itself being proved to have been lost or destroy- 
ed, that a lease or grant may not only be well presumed, that such a title 
may be considered marketable without the production of the original lease. 
1 P. Ah. p. li, 12. But this can only be in cases where the original lease 
is an old one, granted perhaps thirty years back or upwards. 

In leasehold titles also, where the commencement is ^founded p»^^^-| 
upon a lease or grant for years, the earlier intermediate assignments L J 
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will oAentimes be presamed, if the hter assignments for sixty years or 
upwards are produced, and possession appear to have gone accordingly. 
Earl T. Baxter, 2 Bl. Rep. 1228 ; and see 11 Ves. jun. 850. 

The recital of r lease for a year in the release after twenty years is always 
now relied upon as evidence of the lease, if lost. See Holmes ▼. Aitshie, 
1 Madd. 559 ; 1 P. Ab. 79 ; and according to the kw of Ireland, and the 
the present law in England since the 4 Vict. c. 21, the recital of the lease 
in the release is alwaye considered as sufficient evidence of the lease having 
existed. So likewise in Jamaica and in most of the colonies in the West 
Indies, where it was never considered necessary to prepare a lease for a 
year any more than it is in Ireland. 

Conveyances of legal and other outstanding estates in fee are sometimes 
presumed, where estates have vested in trustees either under devises upoD 
trust, or under recovery deeds, or in connection with mortgage transactions, 
as between mortgagor and mortgagee, or those claiming under them, or 
under settlements and conveyances in trust, and in various transactions, and 
not unfrequently where estates have been limited in an irregular manner 
with the view of barring dower. In most of these cases where the trustees 
have a duty pointed out for them to perform, as, for instance, to convey the 
estate to some third person, whenever the objects of the trust are satisfied, 
the Courts will readily presume such a conveyance to have been made after 
twenty years or less. 

In the case of Hillary v. Waller, 12 Ves. 280, above cited, a legal estate 
in fee, which had not been noticed for upwards of 110 years, but which pre- 
viously had been outstanding in a trustee upon certain trusts (which were 

r^4451 ^^PP^'^ ^^ ^^ ^^^® '^°S continued,) was presumed to be *convey- 
L -^ ed to the owner of the fee upon the general principle of presump- 
tion, founded upon length of time. 

Thus also in Cooke v. Soltau, 2 Sim. ^ St. 154, a mortgage in fee was 
made nearly eighty years prior to the suit instituted, but was not after- 
wards noticed by the title deeds, and no demand of interest or principal 
had been made for a great length of time (fiAy or sixty years at least.) 
The owner was in the possession of the property and of the title deeds 
including the deed of mortgage, under which it was attempted to argue that 
the estate was then still outstanding, not having been reconveyed. But 
the yice*ChanceUor very properly said, «No reconveyance could ever be 
presumed without the actual production of the deed, unless it could be pro- 
perly presumed in this case, and that he adhered to the principle of Emery 
V. Grocock, 6 Madd. 54. 

In Noel V. Bowley, 8 Sim. 102, a mortgage in fee had been made to one 
as a trustee for another, who shortly afterwards purchased the equity of 
redemption in the same property ; this was upwards of 100 years back, 
and at the time of that purchase a mortgage term was assigned to another 
trustee to attend, so that no motive existed for keeping the legal estate in 
fee distinct from the beneficial estate of the party entitled. Under these 
circumstances a reconveyance of the legal fee to the owner was presumed. 

But if the possession be clearly an adverse possession, a much shorter 
period (perhaps forty years) will warrant the presumption of a reconvey- 
ance. Wilson V. Witherley, Bui. N. P. 110 ; Whiting v. White, 2 Cox's 
C. Cases, 290 ; Crowne v. Douglas, M<C1. A Y. 828. But forty years 
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withont sQch clear adverse possession (a very difficnlt thing to prove) can- 
not in matters of conveyancing ont of Court be always admitted as a suffi- 
cieot period upon •which to found a presumption of a release or p^^^n-, 
conveyance, or of the surrender of an outstanding estate ; for <- -* 
nkhough Lord Kenyon, in England d. Syboume v. Slade, 4 T. R. 682, 
declared that where there was a direction that upon a devisee attaining 
twenty-one years trustees should convey a property to him, it was allowable 
to presume that such a conveyance was made even in less time than twenty 
years from the happening of the event, yet this can never be adopted as a 
rule upon which conveyancers should act, for no purchaser ought to be 
compelled to accept of a title where the presumption cannot readily be 
made, lest by adopting a doubtful presumption, he may at some subsequent 
time be compelled to submit his case to a jury. He is certainly entitled to 
require the production of any conveyance made either by a trustee, mort- 
gagor, or mortgagee of any estate which appears to have been outstanding 
witbin thirty years. Probably this might be reasonably required when the 
estate has been outstanding any time less than forty years, although it 
might have been the express duty of the trustee, mortgagee, or mortgagor 
to have actually conveyed such estate long previously. This is a matter of 
considerable difficulty in practice. Almost every case stands upon its par* 
ticular grounds, and formerly the doctrine was rarely acted upon except in 
Court. A purchaser should be cautious how he relies upon such presump- 
tions. 

If in the case of an outstanding legal estate a conveyance cannot be 
obtained, it may become a question whether or not the circumstances be 
such as that a purchaser shall complete his contract, relying or not relying 
tipon the general doctrine of such convejrances being presumed. We are 
speaking now of cases where it is the expressed or declared duty of trus- 
tees to make the conveyance in question. Where it is only a sleeping trust 
or an implied duty in the •trustees, a less period than forty years p«^^,y-| 
would not probably in any case be allowed to raise the presumption L J 
of a conveyance. See Doe d. Brune v. Martyn, 8 B. db Cress. 497. In 
the case of (Woodson v. Ellisson, 8 Russ. 588, it was argued that a reconvey- 
ance of a legal estate to the parties beneficially interested, ought to be pre- 
sumed after a period elapsed of fifty years, during which no trace could be 
found indicating the existence of a legal interest in the trustee. Lord Oif- 
ford, M. R., said however « that the cases in which a reconveyance had 
been presumed, had been cases in which a party having clearly an equita- 
ble interest has been proceeding at law, and an outstanding legal estate has 
been set up against him. But as between the representatives of a trustee 
and the testuia que trusU where nothing but lapse of time has 4}ccurred," 
he added, •• I find no authority for presuming a reconveyance.*' 

But although Lord Gifibrd's doctrine might be the better practical rule, it 
cannot now be considered as the prevailing practice of conveyancers. 
Courts of Equity, it has been seen, will presume or will not presume con- 
veyances or surrendera to suit the real rights of the parties or merits of the 
case, and will draw conclusions as to estates being surrendered or conveyed, 
resting upon very slight circumstances, where they conceive justice will be 
accomplished by such presumptions. As a general rule it tnay be stated 
that where the trusts or purposes for which any estate was originally creat- 
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ed, conveyed, or devised, have long sinoe ceased or determioed, this circam- 
siance will always afibrd gronods for presuming a reconveyaoce or sarren- 
der of the legal estate to the party entitled to the beneficial interest ; it must 
however be remembered, that presumptions are to be made always in favour 
of those rightly entitled, and are never to be made upon a supposed breach 
of trust, Keene v. Deardon, 8 East, 263. See also Doe d. Bowerman v. 
r»448l *^y*^"™» 7 T, R. 3 ; Roe v. Reade, 8 T. R 122; and Lade r. 
L J Holford, B. N. P. 110. In the case of mortgages, where the oiorl* 
gagee has been in possession for twenty years, it will be presumed by the 
Courts, according to the above cases and the Statute of Limitations, that the 
equity of redemption has been released to him, and a purchaser might, per- 
haps, be driven to adopt that presumption. Should a purchaser howevev 
resist performance of a contract upon such doubtful grounds, although the 
objection might be over-ruled, he might not be fixed with the costs of the 
suit. It is so difficult in any case to prove undisturbed possession for any 
period, and especially for so long a time as twenty years, that a Court would 
be slow to fix a purchaser with costs for doubting a title in regard to such 
a fact as undisturbed possession for twenty or thirty years, where that fact 
was material to the validity of the title ; for the rule as to costs is this, that 
if the objection raised by a party is a fair objection, the Court will not, even 
if it be ultimately over-ruled, give costs to the vendor or opposite party, but 
leave each to pay his own costs. Cox v. Chamberlain, 4 Yes. 631 ; Aiisa- 
bie V. Rice, 3 Madd. 260 ; Thorpe v. Freer, 4 Madd. 466. 

There is somewhat more of difficulty in presuming an independent title 
from, possession in cases where that possession does not appear to be ad- 
verse ; as for instance under the old law between coparceners, tenants ia 
common, and joint-tenants, and where a younger brother, upon the death of 
the ancestor, has taken possession instead of the elder brother ; for it has 
generally been considered that as between such owners there is no advene 
possession without an actual ouster. However, after a length of time such 
actual ouster has been presumed ; in one case after thirty^^iz years. Doe 
V. Prosser, Cowp. 217. But now by the late act of the 3 & 4 Will. 4, c. 

r*4401 ^'^^ ^* ^^' *^^ ^^ provided that the possession of one of several ce- 
^ J parceners, joint-tenants, or tenants in common, shall not be deemed 
to be the possession of the other or others of them. See ante, p. 151. And 
further, by section 13 of the same act, when a younger brother or other 
relation of the person entitled as heir to the possession or receipt of the 
profits of any land, or to the receipt of any rent, shall enter into the posses- 
sion or receipt thereof, such possession or receipt shall not be deemed to be 
the possession or receipt of or by the person entitled as heir. Adverse poe- 
session similar to a disseisin at law has been allowed to subsist as regards 
equitable estates. This point was discussed in Cholmondeley v. Clinton, 2 
Mer. 360 ; and Lord Hardwicke, in 1 Yes. 435, seemed to admit that such 
a disseisin in equity might be allowed in analogy to legal estates. 

A writer to whom the profession is indebted for an able treatise on this 
branch of the law, Matthews on Pres. 223, seems to regard this point as not 
very material, thinking that whatever would support a disseisin would sup- 
port the presumption of a conveyance as against the party out of possession ; 
but this does not appear always to follow. It may not be the duty of a 
trustee to convey the estate to his ustvi que tru9ty and then a presumption 
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in contraTenUon of the daty of the trustee could Dot be made ; and yet the 
eeaUd qt*e trtut may have succeeded in diaseisiog the trustee (for this seems 
allowable,) aod may have been in actual possession, and upon this the title 
may depend. In the case of Clinton v. Cholmondeley there was no con« 
veyance presumed as between any of the parties, although estates had been 
outstanding more than twenty years, and something like a disseisin was 
allowed. 

It often becomes necessary to ascertain upon an abelract whether pt^eQ-i 
certain interests, such as life estates, jointures, ^estates by curtesy, ^ -^ 
or in dower, and other freehold estates (but not leases for lives, for by the 
14 Geo, 2, c. 20, the surrender of such leases is dispensed with,) have been 
assigned or- surrendered in order to support recoveries which have been suf- 
fered, and which without such surrenders or assurances would be defective 
by reason of the want of a sufficient tenant to the prmdpe. The rule of 
practice adopted in these cases, in order to support such recoveries, is to 
presume the necessary surrender or assurance to have been made, if for 
twenty years or upwards there has been quiet enjoyment under such reco- 
very. Qreen v. Froud, 1 Yent. 257 ; 1 Mod. 117 ; Warren v. Greenville, 
3 Stra. 1120 ; Goodtitle d» Bridges v. Duke of Chandos, 2 Burr. 1066. But 
if at any time subsequent to the recovery it appear that the estates have 
been allowed or recognized as subsisting which were existing prior to the 
recovery, but were said to be surrendered, this fact must of course rebut the 
presumption that the estates outstanding were surrendered, and that the 
recovery was duly suffered. Haines Barley^s case, 5 Mod. 210. So it 
must always be if other facts appear to rebut the alleged presumption, such 
as a second recovery suffered at a future period of the same property and 
by the same parties, without a sufficient reason assigned, or if claims by 
lemainder-men and others have been made which clash with the supposi- 
tion that complete acquiescence has not been given. 

On the subject of presuming surrenders of terms ^foP years there has, 
until lately, been some uncertainty in the law, and also in the practice. 
This has been in great measure owing to a difference in the decisions 
arising out of a difference of opinion on this point between the Courts of 
Common Law and the Courts of Equity. A case of Doe v. Hilder, ry^e, -i 
in the King's Bench, 2 B. & A. 782, in which »thai Court, after L ^^^ J 
solemn argument, held that a judge on circuit had rightly directed a jury to 
presume the surrender of a term of years created in 1762, and which in 
1770 had been expressly assigned to attend, apparently on the ground that 
it had not recently been assigned, because no notice of it had recently been 
taken, called forth remarks from Lord Eldon, and from some of the leading 
practitioners at the bar, in disapproval of that doctrine. Subsequently, how- 
ever, the Court of King's Bench itself appears to have acknowledged by its 
decisions that it had. been too hasty in presuming the surrenders of such 
terms, particularly where the same had once been assigned to attend. See 
Doe V. Plowman, 2 Bam. db Adol. 573. 

The Courts of Equity have more than once lately decided, that terms 
which had not been assigned to attend, and which for a considerable length 
of time (sixty years or upwards) have not be^n subsequently noticed, should 
be presumed to be surrendered. Emery v. Grocock, 6 Mad. 54 ; Ex parte 

NovufBiB, 1847.-^17 
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HoloMO, cited in 8 Sag. V. db P. 6d, (lOlh adh.;) and also Townaeiid r. 
Cbamperaown, I Yo. db J. 538. 

The Courts, both of law and equity, seem therefore now to have confirmed 
wha^ has long been the practice among conveyancers in ?elation to theae 
matters of presuming of surrenders of terms of years* namely, in no caae to 
presume such a surrender where the term has onoe been assigned to attend 
the inheritance, unless under very clear and positive grounds, and ads dona 
warranting such a presumption ; but that in cases where a term has been 
created and never been assigned to attend, or has not been dealt with aa 
subsisting within the last siity years, or perhaps a shorter period, in aneli 
cases a presumption of the surrender of the term may birly be made; and 
r*4*t2l ^^^ presumption of the surrender is considered sirooger in *tho0e 
L J cases where there have been diflerent dealings with the property, 
and deeds relating to it executed without any notice being taken of such 
outstanding or ancient terms of years. 

Perhaps in anology lo the time prescribed by the late act of the 3 db 4 
Will. 4, c. 27, as the future limit for actions and suits relating to real pro- 
perty, forty years may henceforth be considered as a proper period op«i 
which to ground a presumption of the surrender of a temit where it has not 
been expressly assigned to attend the inheritance ; but what that period 
shall be, is rather matter of speculation than of certainty. 

In assuming the jurisdiction of a specific performance of agreeaseBts* 
where titles come in question. Courts of Equity are oorapelled to grapple 
with these diflBculties. One rule which has been plainly laid down by one 
learned judge in these matters, and which seems to be worth repeating, is» 
that in questions between a seller and purchaser, if the caae be such, that 
sitting before a jury it would be the duty of a judge to give a clear directioa 
in favour of the fact, then it is considered as without reasonable doubt ; but 
if it would be the duty of the judge to.leAve it to the jury to pronounce 
upon the efiect of the evidence, thte it is ito be considered as too doubtful to 
conclude a purchaser. Per Sir J. Leach, lin Emery v. Ghrocock, 6 Mad. 54. 
It may here be noticed, that a term created under a marriage settlementv 
will, or other instrument, which is jusuaUy directed to cease upon the tniata 
or purposes being performed or notarising, will not cease unless the paiti- 
cular circumstances' occur which are particularly specified in the instrumeat 
as to the cesser of the term ; and if these circumstances have occurred, they 
must be proved to have happened hefo^ the term can be regarded as bang 

r*4531 ^^ ^^ ^^^* ^^ doc^rioeiof presumption ^applies alike to corp<nieal 
^ -^ and incorporeal heredilaments. 

The great importance of this^stabject, connected as it is with the queotioQ 
of priority of incumbrances, and also formerly with the question of protein 
tion against dower, is a sufficient excuse for this extended notice of it. To 
the student it may not be useless to state more fully the application of thia 
subject to matters of pmctice. Lord Eldon, in the case of Mde v. Smith* 
Jacob, R. 406, thus alludes to the doctrine of attendant terms. ** Withoat 
going through the various cases, Radnor v. Vandebeudy, Show. P. C. S9 ; 
•Free. Ch. 65 ; Swannoch v. Lifibrd, Ambl. 6 ; S. C. Atk. 208 ; and Wil- 
ioughby V. Wilioughby, 1 T. R. 763, the result of them may be thus slated* 
Where there is an old term that is satisfied, the inheritance being the estate, 
the interest in the term attends upon it; if there be a first, second, and third 
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OMMrtgBgee, they are according tp their respeotive giadatioos entitled to the 
benefit of the term. It is possible that some of them or all of them may not 
know of its existence, and according to the practice of conveyancers, sane* 
tioaed by and perhaps growingoutof the doctrineaof this Court, if a subsequent 
incumbrancert without notice, gets in the term he gains a priority ; if, at the 
time of advancing his money » he had notice of the pre r ions incumbrances, 
he doee not gain priority, if (his lordship adds) upon grounds that are not 
extremely coaclusire, it is now to be held, that terms are surrendeied 
because they are satisfied, there will be an end of all that the Court has 
been doing upon this subject for a long time past/' 

As to dower there is this difilerence. If a person purchases an estate on 
which there is an old term, then, although he has notice that the vendor is 
married, and that his wife will be entitled to dower, and although the term 
*is attendant on all shares of or interests in the inheritance, and p«^e^-i 
therefore on the wife's right to dower as w«ll aa the rest, yet if he L -^ 
obtains an assignment of the term, the wife's right ia barred. Maundrell t. 
Maondrell, 7 Yes. 567 ; 10 Yes, 246, Lord Hardwicke, in Wiilougbby v. 
WiUonghby, carried this doctrine further, saying, that it will be sufilcient if 
the purchaser poaseas himself of the deeds creating the term, so that no use 
can be made of it against him. 1 T. R. 772. Several reasons have be<^n 
assigned for this favour to a purchaser. It is difficult to say which is the 
beat, but auch is the law. A declamtion of a trust of a term with the deeds 
ia tantamount to an aseignmentt except as against an actual assignee of the. 
tenn. Stanhope v. Elarl Yerney, Butl.. n. Co. Litt. 200 b. 

Under the old law a vendor could not be called upon to levy a fine to bar 
the dower of his wife, in cases where he could procure an old satisfied term 
to be assigned to a trustee for the purchaser as a protection. Mole v. Smith, 
Jae. 400. Bat the importance of this subject is diminishing every day 
since the late act of the d & 4 Will. 4, c. 105, for the amendment of the 
law-as to dower. 

The protection afforded to a purchaser by an outstanding legal estate got 
in or conveyed to a trustee for the purchaser, is shown by the case of Jones 
v:. Poulest 3 Myl. db Keene, 581, in which the principle ai^pears to be car- 
ried to the greatest extent. Although that was a case of a legal estate in 
fee, the same doctrine must be applied to a legal estate for a term of years, 
got in on behalf of a purchaser. In that case one Meredith forged a will of 
Jonea, in whoae emph>y he had been, thereby making himself devisee, and 
ahortly afterwards on his pretended title, endeavoured to raise a loan of 
money on mortgage of the property, on which occasion an outstanding legal 
estate in fee, then vested in one Hall, was conveyed to the mortgagee of 
Meredith. The property was subsequently sold, *ihose represent- r^^R^n 
ing Meredith and those representing the mortgagee joining in the >• J 
oonveyance, so that the purchaser was clothed with the original outstand- 
ing legal estate. Many years afterwards the heir at law of Jones, under 
whoae pretended will Meredith had claimed, sued the party in possession 
for the estate, and the question was whether Meredith, having really never 
had any right to the property, or those claiming under him and clothed with 
thia legal estate (purchasers without notice of the fmudulent or pretended 
will), should be protected by the legal estate, and it was held they should 
be. The Master of the Rolls says, •• The question is» whether the defend- 
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ant claiming as a pntchaser for valuable considemb'on, without notice of the 
plaintiff's title as heir, can protect her^lf by the legal estate which she 
has acquired by the conveyance from HalL 

MMy impression at the opening of this case was, that the protection of 
the legal estate extended only to cases where the title of the purchaser for 
valuable considemtion without notice was impeached by reason of some 
secret act or matter done by the vendor, or those under whom he claimed ; 
but, upon full consideration of all the authorities which have been referred 
to, and the dicta of judges and text writers, and the principles upon which 
the rule is grounded, I am of opinion, that the protection of the legal estate 
is to be extended, not merely to cases in which the title of the purchaser for 
valuable considemtion without notice is impeachable by reason of a secret 
act done, but also to cases in which it is impeached by reason of the &ise- 
hood of a fiict of title asserted by the vendor or those under whom he claims, 
where such asserted title is clothed with possession, and the falsehood of 
the fact asserted could not have been detected by reasonable diligence. 
r*4nAl *" T^^^ is the situation in which the defendant stands. There 
L i was no reasonable ground for suspicion that the will was forged ; a 
long possession had followed the alleged devise, and no reasonable diiigeoee 
could have led to a discovery of the forgery. 

M I must therefore declare, that« as to all sums of money advanced by the 
defendant on the security of this property, previously to notice of the 
forgery, she is to be considered as a purchaser for valuable consideration, 
without notice ; and the accounts between the parties must be taken upon 
that principle." 

This is a strong case, showing how unwise it is in professional advisers 
to allow any legal estate to remain outstanding. 

We have already shown that the maxim of law, **nullwn tempui otcut' 
rii regit** has not only been much narrowed by the statute of Qeo. 3, c. 
16, but that presumptions may be made against the title of the crown. 
Thus a deed of enfranchisement of copyholds as against the crown was in 
one case presumed. Roe d. Johnson v. Ireland, 1 1 East, 280. It has 
lately been the subject of much discussion, whether the title of the church 
may not be impugned in defiance of their doctrine « nuliwniempus oemrrii 
ecderim;** and it has very satisfactorily (in favour of long-existing rights) 
been held that an adverse title may in certain cases be supported upon the 
ground of presumption, even against the church. See 2 dk 8 Will. 4, c. 100, 
and also 2 db 3 Will. 4, c. 71. 

Amongst the diflerent kinds of incorporeal hereditaments, to which the doc- 
trine of presumption has been applied, none is moro important than that of 
tithes, and under this doctrine titles have been supported when no prescriptive 
claim would have been allowed. The Courts, in decreeing a good title to tithes 
r*^fi7l ^^^^^ long enjoyment, have *made a distinction between titles founded 
L -'on prescription and titles founded on the presumption of a grant. It 
has always formed an objection to a title to tithes to be supported by pre- 
scription, that prior to the time of Hen. VIH. tithes could not under any 
circumstances be enjoyed by a layman, and therefore the title by prescrip- 
tion, which is always supposed to have commenced prior to the time of the 
1 Rich. I. heretofore considered as the time of legal memory, and the com- 
mencement of all prescriptive titles, is at once rendered untenable. But the 
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same reaaoniog does not apply to the presomption of a grant of tithes, which 
may hare been made at a more recent period, and which presumption in 
the case of other descriptions of property is allowed in favour of long posses- 
sion ; and this may, according to the case of Meade v. Norbury, reported 
upon appeal 3 Biigh, 244, be now made, where the circumstances will not 
rebut the supposition of such a grant. Baron Wood, in the first of the two 
decisions, adopted this view of the question ; and Lord Redesdale, in a very 
able judicial argument, followed, taking the same view of the question. 
Some distinction is to be made, however, in these presumed grants between 
cases where the tithes have been in lay hands or impropriate, and where 
they have constantly been enjoyed by spiritual owners, when they are said 
to have been appropriate. Inthe first of these cases, there is every facility 
for dealing with the property, and consequently of making a grant of the 
tithes, or of any portion of them ; but spiritual owners, not having this 
power, cannot be so readily supposed to have done what would have been 
illegal, namely, made a grant of the ecclesiastical property. This is the strict 
rule of law, where it appears that there has been simply a nonpayment or 
retainer of tithes by the owner of land. But whei^ the ownership exercised 
over the tithes by the ^individual claiming them is mofe complete, pi^^eQ-i 
as where there has been an actual pernancy or adverse taking or L -> 
dealing with them, which often appears by their having been granted over 
by deed, and mentioned in the several conveyances of the property, in such 
cases it seems that, even as against a spiritual rector, a grant of the tithes 
may be presumed. Bacon v. Williahis, 3 Russ. 525. Whether in every 
case the deed of severance from the rectory of tithes impropriate, or some 
documentary evidence of it, ought to be produced, or whether such a deed 
may from circumstances be presumed, is not quite clear. See Jennings v. 
Setter, 2 Qw. 952 ; Fanshaw v. Rotheram, 1 Eden, 297. These presump- 
tions are now also rarely necessary in practice since the 6 db 7 Will. 4, c« 
Tl, the Tithe Commutation Act. Rights and titles to other incorporeal 
hereditaments are more readily presumed. In analogy to the time within 
which it is allowable to sue for many things, particularly the time fixed for 
recovery by ejectment, and the times fixed by the late Statute of Limita- 
tions, 3 & 4 Will. 4, c. 27, twenty yeara appeara to be the period upon 
which may be founded a primd facie title by presumption to most incor- 
poreal hereditaments, as well as to other descriptions of property, there 
having been always a continued enjoyment or user during such period. 
Thus a right of way, uninterruptedly enjoyed for this space of time, will 
warrant the presumption of a grant. Campbell v. Wilson, 3 East, 294 ; 
Livett V. Wilson, 3 Bing. 115. Twenty yeara' uninterrupted enjoyment 
of the use of a stream of water (or perhaps even a less period) will be 
sufficient to give a primd facie title. Bealey v. Shaw, 6 East, 215. Aright 
to window lights is supported after twenty yean' enjoyment, on the ground 
of some supposed pre-existent grant or license. Lewis v. Price, 2 Saund. 
175, n.; Cross v. Lewis, 2 B. & C. •686; Mason v. Hill, 3 B. & p^.gg-i 
Adol. 304. But this rule did not formerly prevail within the city L -■ 
of London, where a special custom allowed the owner of an ancient mes* 
suage to build up the same to any height he pleased on the old foundation, 
although by so doing he darkened the ancient windows of his neighbour. 
Wynstanley v. Lee, 2 Swanst. 339 ; Bland v. Moseley, in Aldred's case, 9 
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Reports, 66. But these decisions bare btely been orerraled by a deeisioo 
under the 3 db 8 Will. 4, e. 71, which declares a pririlege to be indefeasible 
after twenty years* enjoyment or existence* arty local custom or u$age to 
the contrary notwith$tandinf^ See Salters' Company t. Jay, Easter Term* 
1842, Qu B. The right to cat wood or underwood, or to dig for gravel or 
tarres, may be considered as priTileges founded on a grant by those who 
had the title formerly ; but it has been holden that a right to make leases 
or gmnts of the waste, to an unlimited extent, cannot be supported, not being 
a good custom. The right of landing nets by fishermen, after twenty years' 
continued exercise of the right, may be sufikient endence of a grant of 
such a privilege. Gray t. Bond, 8 B. db B. 667. Whether an easement 
or interest connected with land or real estate can be gmnted by parol, or 
must be under seal, and whether such a license, if once given, can be conn* 
termanded, see Bridges v. Bhochard, 1 Adol. db £. 686. 

Some few easements or rights have not been expressly decided to be 
bound by the term of twenty years ; but from analogy we think we are 
justified in saying that twenty years would in those cases support a title 
upon presumption. Thus the occupation of a pew for thirty-six years was 
held to give a prdkumptive title to it ; Rogen t. Brooks, 1 T. R. 481 « 
note ; and twenty years woold probably give the same title. It has been 
stated that some difiference prevaik as to the length of time necessary 
r*AArri *^o support the presumption of a grant of corporeal and of incorporeal 
I- -^ hereditaments, and that a title to incorporeal hereditaments may be 
foanded upon a shorter time; see Stewart on Conyeyancing, 424; but the 
writer has been unable to discover any good ground for this supposed 
distinction, if it now exist. 

Aithoagh presumptions of the kind we have mentioned are made in sup- 
port of titles to these and other incorporeal hereditaments, yet we do not 
mean by this to say that twenty years' possession or enjoyment will consti* 
tute a marketable title to such rights or property, by no means. Sixty 
years is the indispensable period allotted for a title to extend over, and the 
title is only partially deduced or accounted for, by showing a possession or 
enjoyment of twenty years. Such a possession or enjoyment supported by 
other proof, may be regarded as some evidence of title ; but it is almost always 
open to this objection, viz. that scarcely any case admits of the possibility of 
proof of undisturbed possession or enjoyment for any specific length of 
time. 

All presumptions may be rebutted, and the facts explained, so as to 
negative the prima facie title. Griffiths ▼. Matthews, 5 T. R. 296, and see 
note to Hillary v. Waller, 2 Hov. Sup. 296. Therefore such a title to an 
oasement or other right would not be allowed by an unwilling purchaser, an^ 
it must not be accepted without much investigation and some distrust, even 
by a willing purchaser; for if the party against whom the grant is to be 
presumed, be an infant or under any disability, or can expressly show his 
title by descent or otherwise prior to such supposed grant made, the sup* 
posed title will of course fail. 

Thus in a case we have mentioned of Barker v. Richardson, 4 B. & A. 
r*^Ai1 ^^^* ^^^'^ window lights had existed ^adjoining rectory lands for 
^ -^ upwards of twenty years, it was held that no absolute right waa 
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gained theveby, inasmach «8 the rector had no right to grant such an 
easement* 

Even where poBsession has continued for upwards of twenty or thirty 
years, the presumption arising from such continued possession may be 
expkined or rebutted. Lady Dartmouth t. Roberts, 10 East, 384. In Doe 
d. Fenwick v.Reed, 5 B. db Aid. 282, Abbott, C. J., said that presumptions 
of conreyances had already been carried too far, and he was not disposed to 
extend them ; and in that case, although the defendant had been in posses* 
sion of the property for forty*nine years, yet as the commencement of the 
possession was accounted for, it was left to the jury to say whether they 
would presume a conveyance of the estate or not from the party actually 
entitled, and the possession appearing to be accounted for without a convey^ 
ance, no deed of conveyance was presumed. The Vice-Chancellor, how- 
ever, when this case was before him in equity, appeared to be of a different 
opinion. Fenwick t. Reed, 6 Madd. & Geld. 7. 

Neither will the right or easement be sustained as against one who had 
an interest paramount to the party immediately in possession by whom the 
grant or license may be supposed to hsve been made^ for a party having 
only a partial interest is not to be allowed to make a grant or license in 
perpetuity, beyond his interest. Thus where an easement has been per- 
mitted by a tenant under a lease, it will not be sufficient as against the owner 
of the fee^to show that the right has been enjoyed for twenty years or 
u{»wanl8, unless it appear that from the circumstances of frequent change of 
tenants of the property, or other interference on behalf of the landlord, the 
owner of the fee can be presumed to have been cognisant of the easement 
enjoyed, and to have consented to the right. *Daniel v. North, 1 1 |-«^^on 
East, 872; Barker v. Richardson, 4 B. <fc Aid. 570 ; R. v. Barr, 4 L. ^^^J 
Camp. 16. But see Cross v. Lewis, 2 B. &> C. 686, that the landlord will 
be bound if the easement have existed before the commencement of the lease. 
Of course if the occupation or enjoyment of the right or property claimed 
can be shown to have existed under some other title inconsistent with a 
supposed grant, no presumption can arise. 

Prior to and independently of the new Statute of Limitations (the 8 db 4 
Will. 4, c. 27), many of the cases of presumption have arisen, as we have 
seen, from long continued use, or by acquiescence in rights adversely exer- 
cised or enjoyed. 

But however any right may have arisen or been acquired, whether by 
rightful gradt or by usurpation, such privilege or right cannot be varied in 
iu nature, or extended from what it originally was, without the consent of 
the party having the power or interest to grant such variation or extension ; 
therefore, a person claiming a right to window lights, is not allowed to 
enlarge the windows beyond what were their original dimensions, nor to 
complain that his light is obstructed, if he gets the same degree of light 
through the ancient windows as he did before the obstruction set up. Lewis 
▼. Price, in note, 2 Saand. 175 b; Blaochard v. Bridges, 4 Adol. & Ell. 
176 ; Martin v. Goble, 1 Camp. 322. And so it is as to the quantity of 
water of a stream. Bealey v. Shaw, 6 East, 208. And if a path or way 
have been used for certain purposes only, and not for general purposes, the 
party claiming the right of way cannot insist upon using it for general pur- 
poses, other than those for which it was originally granted or used. Thus 
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it 18 not allowable from the eiiciimsuaice of a road bariiig beeD oMd as a 
cartway only, that all manner of cattle may be driven along it ; Ballard ▼. 
r*40a1 ^y^^* ^ TaunL 879 ; or where a certain way which bad been 
L ^ Qsed for manure and agricttltmal produce only, that other produce 
may aa a matler of right be taken along it ; Jackson y. Stacey, 1 Holt, 451^ ; 
much less to convert a footway into a carriage or bridle way. 

Both the right to lights, and the rights of way, and many other rights, as 
they may be gained by use, may be lost by ooo-user ; and it is not easencial 
that such non-user should have continued for the same term of twenty 
years. Even two or three yean, in the case of lights, under particular cir* 
cumstances, may be sufficient time for the right to be losu As where, for 
instance, a blank wall has been built instead of being as formeriy windows, 
or where a house pulled down has not been rebuilt for two or three years ; 
these circumstances have been held to amount to an abandonment of the 
right. Moore r. Rawson, 3 Bam. db Cress. 882. As to rights of way, 
perhaps the same abandonment would not be presumed, until aAer the lapse 
of a much greater time. See Doe t. Hilder, 8 B. db Aid. 791 ; and 13 
Ves. 265 ; Moore v. Rawson, 3 B. db Cress. 889 ; Dawson r. Duke of Nor- 
folk. 1 Price, 246. 

Public rights seem not to be bound by the same limit as private rights* 
where the suppression of public nuisances is a matter in question. Weld 
y. Hornby, 7 East, 199 ; and see Vooght ▼. Winch, 2 B. db A. 662. 

In pedigrees it is often necessary to presume births and legitimacy, ms:^* 
riagea, turvirorships, heirships, and deaths, and even deaths without issue. 
A purchaser is entitled to have regular evidence of these facts, even where 
the event must necessarily have taken place at a great distance of time back* 
as, for instance, fifty or sixty years ago, if the point is at all a material one ; 
if not, recitals and such like evidence may be relied upon. 
r«4A4l ^ ^^ absence of all direct evidence, presumption may, *after a 
1- -^ great lapse of time, aided by other corroborative facts, such as unin- 
terrupted enjoyment for a length of time, and acquiescence, or apparent 
acquiescence, of those whose claims are adverse, be relied on, particularly 
where the importance of the fact is inconsiderable ; and where a purchaser 
can see the improbability of such facts being untrue or misrepresented, and 
can calculate upon the degree of danger or difficulty which he will incur, 
supposing the facts presumed do turn out eventually untrue, he may try to 
balance the degree of improbabiUty and the risk against the advantage he 
may anticipate. 

In the case of births and marriages, many facts may be adduced in support 
of the presumption of one from circumstances connected with the other ; 
for instance, the birth or baptism of a child being proved, gives much weight 
to the presumption of a marriage between the parties whose child it is stated 
to be, if the evidence is derived from the common register of the parish, 
where it is stated to be the child of particular parents named as usually ia 
the books. Proof of a marriage prior to the time of the birth of a child, 
afibrds ground for presuming that such a child is the issue of the parties so 
married, if the mother be known ; and where a birth is proved a short time 
only after the marriage, the probability that it is eldest child of that marriage 
amounts almost to certainty, but the possibility of there being a twin birth 
in such a case may prevent absolute certainty. Where a child is born sev* 
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enl years after the marriage, it is more difflcalt to prove it aa eldest or only 
cfaild« A declaration under the Abolition of Oaths Act by some relation 
intimately connected with the family or one of the parents, is the best evi- 
dence that can be adduced in such cases, or the direct testimony of the med- 
ical man, or of the nurse, would be admissible in such a case. 

*But in all these cases of birth and legitimacy, if there ia reason p»^i>e-i 
to believe that the parents have not lived together as man and wife, L -^ 
if there has been absence beyond the seas of either party, or even an hodpos- 
aibility of access at certain times, circumstances, or even rumours, of this 
kind, will put the practitioner on his guard, and induce further evidence. 

In regard to marriages, there are many grounds for raising a presump- 
tion of marriage, in the absence of direct evidence of the fact. The parties 
having always lived together as man and wife, and having in common rep- 
utation been received by their friends and passed as such. Leader v. Barry, 
1 Eisp. N. P. C. 363. Children being described in certificates of baptism 
aa the children of A. and B. his wife, or the circumstance of A. and B. hav- 
ing been joined in old deeds or assurances, as in fines or recoveries, and 
described therein as husband and wife ; Hervey v. Hervey, 2 Black. 877 ; 
or having styled themselves such in their wills or other solemn instruments; 
Lord Braybrooke v. Inskip, 8 Ves. 43! ; these, and other matters less impor- 
tant than these, if ancient in dale, have been allowed to raise the pvesnmp^ 
tion of marriage in common cases between party and party. Recitals also 
in oJd deeds are frequently admitted as evidence of marriage, but it can rarely 
be safe, where the point is one of principal importance, to accept a title 
founded upon a recital, or upon any evidence other than that of the strictest 
description. 

It must be remembered, that the law never makes a presumption that acts 
are wrongly done, or that fraud has been committed, unless there is good 
ground for believing such to be the fact: presumptions, if made where 
nothing is known, are always that things are rightly done, or in favour of 
order and regularity. 

In the absence of all proof or knowledge of facts there *canbe no p^^^^-i 
presumption, except what the law itself points out. In some cases ^ -^ 
an inference may be made from nothing being known to the contrary for a 
series of years. In any case alleged of quiet possession, or of no claims 
made, there can be no presumption where there is no knowledge, except 
such as can be drawn from acquiescence or apparent acquiescence in the 
title of the party in possession ; thus where no adverse claim has been heard 
of for a length of time, quiet possession may be inferred or presumed. 

And as to the question of survivorship, the presumption of law is, where 
several perish together at sea, or in some common catastrophe, and the fact 
of survivorship cannot be ascertained, that the younger shall ))e considered 
to have survived the elder, as in the order of nature. Mason v. Mason, 1 
Mer. 308 ; and 6 East, 82, note. And this is also the presumption made 
by the French law. 

Where an individual has not been heard of for a number of years, it is the 
practice of the Courts of Law to presume his death after seven years, in 
analogy, as it should seem, to the statute of 19 Car. 2, c. 6. See Doe v. 
Jesson, 6 Ea8t» 81 ; Doe v. Deakin, 4 B. & Aid, 433 ; Doe d. Knight v. 
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Nepean, 6 B* db AdoL M. The abo^e statate applies to thoae persona 
for whoae lires eatatea bare been gnmted or demised, and who remain 
beyond aea or abaent themselTes for seven years, no sufficient proof bein^ 
adduced of their being in existence, and who are thereupon presumed to be 
dead. 

Courts of Equity have also admitted this presumption of death in certain 
cases. In one case, after twenty years, where nothing had been heard of 
the party. Bailey ▼. Hammond, 7 Ves. 690 ; and see Duron ▼. Dixon, 8 
B. C. C. 5 1 0. In another case, after fourteen years, Lee v. Wilkick, Ves. 
r*4671 ^^ ^ ^^^ ^° ^ third, after sixteen years, 5 Ves. 4S8. ^Scarcely 
I- J any length of time would, however, be sufficient to compel an nnwil* 
ling purchaser to take a title depending upon such a presuo^Hion of death, 
unless made with reference to the age of the party said to be deceased ; and 
if the party whose death is asserted was when last heard of very young, the 
period must be that beyond which human life does not commonly extend, or 
under circumstantial proof equally strong. But if the point to be proved or 
rather to be presumed is death without issue, it is questionable whether a 
Court would, as against a purchaser, ever make the presumption within the 
period of sixty yeare. 

The same principle applies both in cases of heirship and of survivorship. 
Long acquiescence, or apparent acquiescence, by those whose interests are 
or might be adverse to the present possessor, gives a sanction to the title 
under which he holds, and raises a presumption that there is no one in 
existence to make a rightful claim. 

Hitherto, although no precise length of time has been allowed to bar the 
claims of a legatee, yet Courts of Equity have raised a presumption of pay- 
ment of legacies after a reasonable period of time, as where the testator has 
been dead forty years. Parker v. Ash, 1 Vern. 356 ; Higgins v. Crawford, 
8 Ves. Jan. 571. Thirty years appears to be the shortest time which by 
the cases has been (prior to the 8 db 4 Will. 4, C. 27, the new Statute of 
Limitations) allowed to prevail as an answer to a claim for a legacy. Jones 
V. Turberville, 2 Ves. jun. 11, and Lewes v. Lord Teynham there ciled. 
As legacies become due at the end of twelve months from the testator's 
death, that time is the period from which the lapse of time in nonpa3rment 
fnay begin to be calcufaited ; but in legacies, as in other things, the presump- 
tion of discharge or payment may always be rebutted by other circumstances; 
r*4fi8l ^^^ some allowance *might perhaps be made if the legatee were 
L -^ never acquainted with his right, particulariy if information of it were 
studiously withheld from him ; Ord v. Smith, 2 Sel. Ca. in Chan. ; unless 
in a case where the statate of 8 db 4 Will. 4, c. 27, s. 40, did expressly 
apply. It is apon the principle above referred to by Lord Erskine, viz. 
that a man will naturally enjoy what belongs to him, that debts, legacies, 
and other charges are presumed to be satisfied after a certain lapse of time ; 
and the material question therefore which arises in such cases is, what is 
the 'shortest time which will allow of this presumption being made. Lord 
Mansfield stated in two cases. Rex v. Stephens, I Burr. 438, and Oswald 
V. Legh, 1 T. R. 270, that less than twenty years might be sufficient 
whereon to ground a presumption of payment of a bond. However, less 
than twenty years, without some peculiar circumstances, would seem too 
short a period to satisfy a purchaser, particularly in cases where it is im- 
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possible to prove that some acknowledgment of the debt may not have taken 
place. So it is with respect to a mortgage, which seems to be placed nearly 
upon the same footing as a bond in regard to the presumption of payment 
arising from length of time. Richards v. Syms, Barn. Ch. R. 93 ; Hillary 
▼. Waller, 12 Yes. 239 ; Leman t. Newnham, 1 Yes. 51 ; 1 Treat, on £q. 
832 ; Whiting t. While, 2 Cox, 290 ; Trash v. White, 3 Bro. C. C. 288 ; 
Kewitt y. Thomas, 2 Yes. jun. 669 ; Toplis t. Baker, 2 Cox's C. C. 118 ; 
althongh the last decision contradicts the decision in the former case of 
Tiash V. White. 

The act of 3 db 4 Will. 4, c. 27, the new Statate of Limitations, has in 
aome measure pot -an end to the question of presumption in these cases 
arising from length of time, by fixing a legislative period beyond which 
claims of this nature shall not be enforced. It is provided by sect. 40 
*of that act, that after the 31st day of December, 1838, no action or r-dtj^g-] 
suit or other proceeding shall be brought to recover any sum of ^ -^ 
money secured by any mortgage, judgment, or lien, or otherwise charged 
upon or payable out of any land or rent, at law or in equity, or any legacy, 
bnt within twenty years next after a present right to receive the same shall 
have accrued to some person capable of giving a discharge for or release of 
the same : unless in the meantime some part of the principal money, or 
some interest thereon, shall have been paid, or some acknowledgment have 
been given in writing, signed by the person by whom the same shall be 
payable, or his agent, to the person entitled thereto, or his agent ; and in 
such case such action or suit or proceeding shall be brought within twenty 
years after such payment or acknowledgment, or the last of such payments 
or acknowledgments if more than one was given. 

It is not quite settled whether the fact of possession by a mortgagor can 
be deemed so far adverse to the mortgagee as to raise a presumption in the 
mortgagor's favour that the mortgage money has been paid ; the mortgagor's 
possession is usually considered as the possession of the mortgagee. But 
Lord Chief Baron Hotham denies, in Toplis v. Baker, 2 Cox, 118, the doo- 
trine that mortgage money can never be recoverable after nonpayment of 
interest for twenty years. Upon this subject the observations of Sir Thomas 
Plamer, M. R., in Christophers v. Sparke, 2 Jac. ^ Walk. 223. 234, are 
deserving of attention, as founded in reason and good sense, although not 
expressly called for as a decision on that occasion. He says, •« I cannot 
accede to the doctrine that no length of time will operate against a mortgagee 
who has been out of possession without claim or acknowledgment. With 
respect to a mortgagor it is clear that his equity is shut •out by the r^^-Q-i 
mortgagee being in possession for twenty years without acknowledg- >- -^ 
ment, then why should not this be reciprocal ?" Meaning to say why 
should not a mortgagee be shot out where the mortgagor has been in pos- 
session for twenty years without acknowledgment. 

It was long ago decided that an old sleeping mortgage (such as a mort* 
gage created sixty years back) should never be set up against a purchaser, 
but should be presumed to be satisfied. Hales v. Hales, 2 Cha. Rep. pi. 
56. And the circumstance of the property having been dealt with by the 
mortgagor with the knowledge but without the interference of the mortgagee, 
will of course strengthen the presumption of the mortgagee's interest having 
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been satisfied, Sibson t. Fletcher, 1 Cha. Rep. 59 ; Abdy r. Loredsjr, 
Finch's Rep. 250. 

But Dotwithstandiog the above rules in &voiir of presuming salisfiioiioii 
of old subsisting charges which have not been recognized* very alight proof 
will be sufficient to rebut the presumption* and to inrest the mortgagee with 
his full legal right, which will not be restrained in equity. And in addition 
to the common facts of payment of interest or the settlement of accounts 
between mortgagor and mortgagee, which have the eflSfCt of keeping alive 
the interests of the respective parties (but as to the settlement of accounts 
within the twenty years, see 1 Campb. 29), the circumstance of the mortgage 
money being due to a parent of the mortgagor may be sufficient to rebut the 
presumption of satisfaction, the supposed intention being to favour the son 
during his lifetime. Leman v. Newnham, 1 Yes. 61. 

It is not however always sufficient that the bond and mortgage or title 
deeds are in the possession of the mortgagor ; there may be a presomption 
arising from circumstances strong enough to overrule even this first impres* 
r*47l1 ^'^° *^^ favour of the mortgagor, and to change it in favour of the 
^ -' mortgagee. Wood's Institutes, 599; Richards v. Syms, Barnard. 
Ch. R. 93. 

A purchaser cannot therefore be too cautious in making such presump- 
tions as these, and they are never resorted to in practice except in extreme 
cases. Indeed, although presumptions in satisfhction of a charge may be 
made after twenty years, it does not follow that a Court would compel an 
unwilling purchaser to accept of a title where the only proof given was that 
twenty years had expired without claim; certainly not where this full 
period had not elapsed, and no better evidence of the satisfaction of the 
charge could be given because of the doubt and uncertainty which must 
attend such a title ; the rule being, that equity never compels a purchaser 
to take a doubtful title. Smith v. Death, 5 Mad. 871. 

It has before been stated that the want of indorsement of a receipt for the 
purchase or mortgage money on a deed is presumptive evidence that the 
money has not been paid. But this, Hke other presumptions, may be rebut- 
ted by other evidence, and after a continued possession under such a deed, 
and a lapse of thirty, or even twenty years, without any apparent claim by 
the person entitled to the money, an objection to the title on this account 
could not successfully be relied on. Indeed trifling informalities, such as 
the want of indorsement of livery of seisin, an informal attestation, the want 
of a seal (the deed having been only signed, but having been attested as 
signed and sealed), the want of a lease for a year (as before observed), 
may after twenty years uninterrupted possession (or in some cases after 
thirty or forty years, 1 Pr. Abst. 292), and no apparent claim, be con- 
sidered as not vitally afiecting the validity of the instrument, or the title 
und r it. 

r*472l Up^^ ^^^ ground of presumption, or rather of presumed *inten- 
>- -^ tion, rest all the cases which apply to the discharge of incumbrances 
when charged on the land by tenant for life, tenant in tail, or by other third 
persons, whether such payments shall be taken as a benefit to the estate, or 
for the benefit of the individual paying off the charge. In the absence of 
direct evidence, it has been presumed on this subject, 1st, That tenant for 
life or for years, redeeming a mortgage or charge upon an estate, shall be 
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pTesumed to have so redeemed for bin own benefit, and not for the benefit 
of the estate generally. Amesbury y. Brown, 1 Yes. 477. )2, That where 
tenant in tail pays off a mortgage or charge, it shall be presumed that he 
did it for the benefit of the estate or of those in remainder. Jones y. 
Morgan, 1 Bro. C. C. 218 ; and see 15 Yes. 173. But in both these cases 
the inference may be rebatted^ and the contrary may be shown to have 
been intended, either by express declaration of the party redeeming, or 
any act equivalent by which the intention appears. Kirkham v. Smith, 
1 Yes. 258 ; and see Astley v. Milles, 1 Sim. 343, and the cases there 
referred to by the Yice-Chancellor. To this* subject we have alluded ante, 
p. 222. 

Where land has been devised to be sold, or where money has been 
directed to be laid out in land or in any particular mode, the party benefi- 
cially interested may, if acting 8ui jurit, and adult and not under legal 
incapacity, elect to take the land rather than the money, or the money 
rather than the property in which it is directed to be invested. Of the fact 
of this election some memorandum or formal instrument as evidence should 
be signed and given to the trustee. There is some difficuky in allowing 
aach election to be made where the parties are under coverture, infancy, or 
oiher legal incapacity, or where those in remainder are unascertained or not 
tn esse (although it may be evidently for the interest of those entitled.) 
Trustees *in such cases of\en accept of indemnities against a risk to |-«^»o-| 
themselves ; but they may always decline to make these arrange- ^ -^ 
menta, and may strictly fulfil the trust. Where no formal election has 
been made, particular acts or circumstances may sometimes be sufficient to 
decide whether there has been an election which may be implied by law» 
Parties must be cognisant of their rights before they can be said to have 
made actually an election. But lapse of time may alone show such an 
acquiescence as will amount to an election, and may settle the rights of par- 
ties. Lapse of time may even take away the power or right of electing, and 
sometimes a right to elect may not be continued to the representatives of a 
party beneficially entitled, although he himself might have taken advantage 
of the right had he been living. See 2 Yes. 525. The cases upon this 
subject, as well as upon the general subject of election, where there are 
imperfect or inconsistent gifts, are collected in the excellent notes by Mr. 
8wanston to the case of Dillon v. Parker, 1 Swanst. 359, to which may be 
added Gketton v. Hayward, 1 Swanst. 409. 

In another case a party as executor may become entitled to leaseholds or 
personalty, which are by the will bequeathed to him beneficially, and unless 
some evidence is adduced to show in what capacity he held the same, it 
often becomes a question after his death, whether they are to be regarded as 
the personal property of the individual or as devolving through him, as 
representative of the testator, upon the next representative of such testator. 
Possession or occupation, or dealings with the property, or receipt of rent, 
coupled with any declaration or particular acts of ownership, must be looked 
for in such cases to raise a presumption whether it has been appropriated, 
or held by him in his representative character. 

We have endeavoured to state some of the rules which *app1y to ^^4^4^ 
cases of common occurrence in practice with reference to this doc- L -i 
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trine of presumptioD ; bat the rules which ha:re been laid down bydifiereot 
judges in Court as to the grounds upon which they woold direct a jury to 
presume any fact, are too varying and inconsistent to aUow of a deduciioa 
of any sound general principle. In GkxMliitle d. Bridges v. Chandos, 2 
Burr. 1075, Mr. Justice Wilmot said^ «« Length of time alone is nothing* 
The presumption must arise from some fkcts or circumstances arising 
within that time; that he (Mr. Justice Wilmot) had no notion of a presuinp- 
tion without some facts or circumstances to found it upon. This woald be 
inferring something seen from something not seen.** And in Doe ▼• Hilder« 
as stated in 3 Sugd. Y. & P. 61 (10th edit,), Mr. Baton Graham observed, 
that he had never suffered these presumptions except in cases very strongly 
warranted, and where nothing was shown to the contrary: and the Chief 
Baron added, that he never desired a jury to presume where he did not 
believe himself. While in Hillary v. Waller, 12 Yes. 266, Lord Eiskine 
says, •< It has been said you cannot presume unless yon believe. It is 
because there are no means of creating belief or disbelief that such general 
presumptions are raised upon subjects of which there is no record or written 
muniment. Therefore, from the weakness and infirmity of all human tribu* 
nals, judging of matters of antiquity, instead of belief, which must be the 
foundation of the judgment upon a recent transaction, where the circnoi- 
stances are incapable of forming any thing like belief* the legal presumption 
holds the place of particular and general belief." 

Judging between these several opinions, we should say that the dictam 
of Lord Erskine is the more correct and most in accordance with the 
received general opinions on this head. How otherwise can it be possibly 
rM7A'1 ^^^^^ ^ ^ *sound rule for general adoption, that presumptions are 
L. -I always to be made in favour of those who have right or equity on 
their side : or how can it be stated that the chief reason for presumptions in 
practice is the quieting of men's possessions! if in every case belief or dis- 
belief is to be referred to, to govern the case T It is more true to state as 
the general principle of law on this subject, as Lord Erakine has stated, 
Mthat legal presumption holds the place of particular and individual belief,*' 
and this doctrine may be rather considered founded on general expediency 
for the support of just rights, than as a test of belief or disbelief of the facts 
which are involved in any particular case. 

The rule which has been adopted by Courts of Equity in regard to pre- 
sumption was stated by Sir J. Leach in Emeiy v. Grocock, 6 Mad. 67, to 
be as we have before quoted, •< that if the case be such, thai sitting 
before a jury it would be the duty of a judge to give a clear direction in 
fitvour of the fact, then it is to be considered as without reasonable doubt ; 
but if it would be the duty of a judge to leave it to the jury to pronounce 
upon the effect of the evidence, then it is to be considered as too doubtful 
to conclude a purchaser." This was said in allusion to the jurisdiction 
exercised by Courts of Equity between vendon and puicbasera in cases of 
specific performance. 

The proof of negatives, mixed up as it is with the doctrine of presump- 
tion, is one of those subjects upon which it is impossible to lay down any 
general rules for the guidance of the practitioner or the student, or scarcely 
even to state what is the established existing practice of the profession. 



PRE817HPT1TS BVIDfiNCB. 271 

It is true that to prove a negative in any case almost amounts to an impos- 
sibility ; and what is meant *by the expression is nothing more r-^^^^.^ 
than that such affirmative proof may be adduced as shall amount L ' J 
necessarily to an exclusion of the fact desired to be negatived ; and 
which proofs, so far as moral presumption can extend, must carry convic- 
tion to every reasonable mind that the event or fact has not of cannot have 
happened. 
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CONDITIONS OF SALE. 



[•477] »No. I. 

CoNDmoKs apon the sale of freehold and copyhold lands (1839.) (a) 

I. That the highest bidder shall be the purchaser; and if any dispute 

shoald arise between two or more bidders* the same shall be dete^ 
mined by the auctioneer. 

II. That no person shall adTance at each bidding less than the sum named 

by the auctioneer at the time of sale« nor stuill any person retract his or 
her bidding. (&) 

ni. That ihe agent of the vendor shall be at liberty to bid at the sale. 

IV. That the person who shall be declared the purchaser at the sale shall 
immediately pay a deposit of 10/. per cent, on the amount of the pnr- 
chase-rooneySf and in part of the same, into the hands of the auctioneer* 
and likewise the whole of the auction duty, and shall sign a contract 
to complete his or her purchase, pursuant to these conditions, and to 
pay the remainder of the purchase-money on or before the 29th day of 
September, 1839 : and the purchaser shall, if the hereditaments are 
ultimately couTeyed to him or her in pursuance of such contract, be, 
from such 29th day of September, 1839, entitled to the possession or to 
the receipt of the rents and profits of such hereditaments ; and the 
purchaser shall pay interest at 4/. per cent, on the balance of his or 
her purchase-money from the said 29th day of September, 1839, until 
the balance shall be paid, whatever may be the cause of the'delay in 
completing at the time above stipohited. 

r*47fi1 *^' ^ ^^^ vendor shall, within one calendar month from the day 

*• -I of the date of the contmct, deliver to the purchaser, or to his 
or her solicitor, an abstract of title to the hereditaments contracted to be 
sold. 

(a) Settled by the lata John TTrreU, Eiq. 

(6) See what is said as to a purchaser retracting his bidding, ante, p. 380. Upon a sale 
of lands a purchaser is not bound until the contract be sigrned either by himself or br hi> 
agent thereto lawfully authorised; and if after bidding at the auction the purcoiser 
repentfl or recalls his bidding, he cannot be said to have constituted the auctioneer hi« 
agent, for the purpose of signing the contract on his behalf^ even supposing that the auc- 
tioneer is to be considered as the authorized agent of both vendor and purchaser at or after 
a sale. 
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VI. The deeds are in London, and are to be inspected there at the pur- 
chaser's expense, including the expense of any journey or journeys to 
or from London. 

VII. Any copies of wills or Chancery proceedings upwards of^ sixty years 
old which shall be required by the purchaser shall be obtained at his 
expense. 

VIIL Recitals in deeds thirty years old shall be deemed sufficient eyidence 
of facts of pedigree staled by theni.(6) 

IX. The purchaser shall examine the parts of the abstracts which relate to 
the copyholds with the court rolls, and shall not require the production 
or delivery of any copies of court roll. 

X. If there should be any error or omission in the particulars in the 

description or quantity of the premises, such error or omission shall 
not vitiate the sale, nor shall either party have any claim on the other 
for compensation in respect thereof. 

XI. That on payment of the remainder of the purchase-money as aforesaid, 
the purchaser, at his or her own expense, shall have the usual and 
proper conveyances and assurances of his or her purchase under these 
conditions. 

XII. The conveyances, assignments and other assurances shall be pre- 
pared and obtained at the expense of the purchaser. 

XIII. If the purchaser should not complete his or her purchase, according 
to these conditions, the deposit money shall be forfeited as liquidated 
damages to the vendor, who shall be at liberty to resell the premises 
without previously tendering a conveyance to such purchaser, and the 
deficiency (if any) on such second sale, with all costs, charges and 
expenses attending the same, shall be paid by the defaulter at this 
present sale, and be recoverable by the vendor from such purchaser as 
liquidated damages, (o) 

•No. II, [*479] 

Conditions upon the sale of a freehold mansion and lands, some part of 
the lands, being tithe free and extra-parochial ; stipulating that the purchaser 
shall bear all expenses in regard to the title as to terms, administrations, and 
other evidence. The purchaser is to take the fixtures in the mansion house 
and the timber and crops at a valuation. (1828.) 



I. That the highest bidder shall be declared the purchaser ; and if any dis- 
pute shall arise between two or more bidders, the estate shall be imme 
diately put op again. 

(6) Independently of such a condition as this, recitals could not be made use of in any 
important point, except as against a party to the deed containing^ the recital. 

(e) Written or printed conditions of sale are not to be altered by the oral or parol declara- 
tions of the auctioneer or agent at the time of sale (see ante, p. 379,) and therefore, although 
no proceedinsfs can be founded on such words, against any one who is alleged to have 
purchased subject to such conditions ; yet if a purchaser has been deceived hj such verbal 
representations, he may, upon a suit instituted against him to compel performance of a 
contract«ccording to the written conditions, avail himself of the fiict, that the conditions 
were verbally varied or added to, and plead this as a defence, in order to be relieved from 
the contract into which be has been misled, trusting to the parol declarations at the sale. 
Winch V. Winchester, 1 Ves. 6l Bea. 375. 

November, 1847. — 18 
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11. That no pemm tball advance iesa than tOi. at each bidding. 

in. The parchaaer shall pay down immediately into the hands of the ven- 
dor's agent a deposit of 1$/. per cent, in part of the pniehaseHOioney, 
and sign an agreement for payment of the remainder on or before the 
29th (Uy of September, ISSS, when the porchase is to be completed ; 
bat if by any caase the completion of the parchase is delayed beyond 
that time, the purchaser is to pay interest on the balance of the pur* 
chase money, and on the amount of the valuation after-mentioned, at 
the rate of 4/. per cent, per ann. from the said 29th day of Sept. to the 
day the parchase shall be completed. 

lY. Part of the lands, with the tithes thereof, were (together with other 
lands and tithes) granted by letters-patent of King James I., an attested 
copy of which will be delivered to the purchaser, who is to accept the 
same as evidence of title to the tithes of all the extra-parochial lands* 
and the vendor is not to be called upon to bring down the title either 
of the land or tithes from the date of the said letters-patent, or to iden- 
tify the lands with the description in said letterB-patent.(d) 

y. Ail outstanding and attendant terms that may be required to be assigned 
or surrendered are to be assigned or surrendered at the expense of ihe 
purchaser, who is to be at the trouble and expense of bringing down 
the title, and of searching for wills and administrations, and of obtain- 
ing office or other copies or extracts thereof, and of procuring lim- 
ited or other letters of administration in order thereto. 

YL The vendor is not to be called upon for any instruments of record, or 
awards, deeds, or wills, above sixty yeare old, nor for any official or 
other copies, abstracts or extracts thereof or therefrom, nor to make 

r»4ft0l •**^'*^** ^^ inquiries for •or in respect of the same, nolwitb- 

L ^ standing their being noticed or recited in instruments of sub- 

sequent dates; nor for the evidence of intestacies, heirships, rela- 
tionships, or deaths without issue, or otherwise, which appear by the 
statements or recitals in the title deeds to have taken place above sixty 
years ago. 

YII. The purchaser to take at a valuation the fixtures of the mansion 
house,(e) and all timber, timber-like trees, tellers, stemmers, and pol- 
Jards, down to one shilling a stick, and that inclusive, the underwood, 
the growing crops, bay, straw, and fodder of all sorts ; and to pay for 
all plooghings, fallows, dung, manure, compost heaps, seeds, dressings 

{d) Where lands are covered by a modos, the oonditioii may be thus — ** the lands com* 
prised in lot , beinff exonerated frcm tithe by payment of a modos of in lien of 

, the vendor shall not be compelled to substantiate the ezistenoe of such a modos, 
otherwise than by provinir payment thereof to have been made and accepted daring the 
last twenty years, the evidence of which will be the receipts given for the same during 
that period." 

(e) Where a boose or bnildings are purchased, the fixtures always pats with it, tmkis 
there is a special exception, or anv stipulation respecting them, or unless thev are of an 
unusual description, and such as the terms of the contract show could not be utended to 
be included. Colegrave v. Dias Santas, 2 B/&, C. 76. Where the fixtures belong to the 
tenant, of course the landlord of the house cannot sell them, and, even thou|fh not excepted 
out of the contract, they cannot be supposed to be included if the house is occupied, ibr 
every purchaser is presumed to be aware of the terms of a tenant's occupancy where any 
tenant is in possession, and this presumption would lead him to know that the tenant is 
in possession of his own fixtures. 
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and half dressings, and other labour, by yaluation ; such valuation to 
be made by two indifierent persons (one to be appointed by the ven- 
dor and the other by the purchaser), or their umpire, on or before the 
10th day of September, 1H28, and the amount paid on completing the 
purchase. 
Ttll. The auction duty of seven-pence in the pound to be equally borne by 
the vendor and purchaser. 

IX. That subject to these conditions, and upon payment of the purchase- 
money on or before the time above-mentioned, the vendor will convey 
the premises, at the expense of the purchaser, with a good title thereto; 
and the purchaser shall have possession of such part as is in hand, and 
be entitled to the rents and profits of the other parts. 

X. The estate to be taken at the given quantities (be the same more or 

less(/) ) but should there be any other error or *errors in the p#^«|-i 
statements of the particulars, the sale shall not be rendered I- "^ 
void or voidable thereby ; but the same shall be estimated by two per- 
sons (one to be chosen by the vendor and the other by the purchaser,) or 
by an umpire to be appointed by them previous to entering upon the 
reference, and the vendor shall receive or abate the difierence, as the 
case may be. 

No. III. 

Conditions upon the sale of freehold lands, comprising allotments under 
an Inclosure Act, sdme small lots having imperfect titles held under the 
Inclosure Act, the award not having been duly executed. The title deeds 
are to remain with vendors ao long as any lots remain unsold, and then to 
be delivered to the purchaser of the largest lot. The sale is made by assig- 
nees of a bankrupt. — ^Dated, 1833. 

(/) Where a property was said to oonsist of 349 acres, or thereaboats, more or less, and 
that the parties should not be answerable for any excess or deficiency, bat that the premises 
should be taken at the qaantity above stated (whether more or less,) and it tamed out that 
the admeasnrament or quantity stated was intended to be customary acres by the vendor, and 
that by the purchaser Uiey were understood to be statute acres; tiie former of which were 
smaller than the latter by nearly one hal£ Lord Eldon said, I never can &ffree that such 
a clause, if there were nothin|r else in the case, could cover so larg^e a de&iency in the 
number of acres as is said to exist here. The above seems a very plain case, but the 
question becomes more difficult as the difference between the actual quantity and the 
quantity as represented becomes smaller. In Winch v. Winchester, 1 Yes. &, Bea. 375, 
tiie estate was said to contain, 6y uHmationy forbr-one acres (were the same more or less), 
and the actual quantity was found to be only thirty-^ix acres, the Master of the Rolls 
thought the purchaser could not claim to have any allowance fbr such a deficiency. It 
■houTd be understood, if an estate is described as actually oontainimf a specific quantity, 
•a4 that description turn out to be incorrect (even independently or the usual words in a 
condition, that an equivalent shall be given or taken ibr any excess or deficiency,) the 
law will give to the purchaser compensation for the loss he may sustain by the facts vary- 
ing from the terms of the contract But where the parties themselves stipulate that so 
moeh shall be given for Ihe estate, which is estimated to contain a certain quantity (be it 
more or less,) it seems, that as in Winch v. Winchester, a difference of five acres in forty, 
one will not support a claim for compensation on the part of the purchaser, but he must 
•abmit to the loss in quantity. There is some reason in this rule, for it is well known 
tint the number of acres is not always the criterion of valoe, the estate itself is looked at, 
and the rental is of more importance in most cases; if a tenant acknowledge that he can 
pay a certain rent for a certain farm, the admeasurement of it is of less importance to ths 
proprietor. See on this subject Hill v. Buckley, 17 Yes. 394 ; (veil v. Watson, cited in 1 
Sug. Y. Sl p. 529. 
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I., 11., III. TTieie conditiom art Hmilar to thefir»t three in No. /., p. 

477. 
lY. The greater part of the property being derived ander or afiected by 
the act for incIosiDg lands in the manors of, &c.t which act was passed 
in the year 1808, the purchaser of any property or lot derived under 
or affected by such act of parliament, shall consider that act as the 
commencement of his or her title, except in the cases hereinafter men- 
tioned ; (that is to say) each purchaser shall be entitled to any earlier 
title deeds which may be in the hands of the yendora, or to the benefit 
•of any covenant for the production of any earlier title deeds relating to 
any lot or lots, or property sold where such covenant for production 
can or could be made available to or by the vendors, but the production 
of such deeds or the benefit of such covenants shall be made or enfor- 
ced at the expense of the purchasers requiring the same ; and the ven- 

r*4ft2l ^^^ ^^^ ^° ^^ manner be *liable to any trouble or expense 
I- -^ incident thereto. But several of the lots, viz. lots 3, 4, and IG, 
having been sold under the authority of the inclosure act for payment 
of expenses, the title will be wholly derived under that act with the 
conveyance or receipt executed by the commissioners. 
V. As the allotments under the said inclosure act have been long since 
made and set out, and possession had, but the award has not yet been 
executed by the coromissioners(^) (who are proceeding with and have 
undertaken very shortly to execute the same,) the present non-execu- 
tion thereof shall not be an objection to any title ; and the vendors not 
being beneficially interested, the purchasers will only be entitled to 
such covenants as are usually entered into by assignees or trustees for 
sale, and all further assurances required subsequent to the completion 
of the purchases shall be at the expense of the persons requiring the 
same. 

VI. No purchaser shall object to any informality of title in the small portions 
of the following lots (viz.) in lot 1, as to 1 rood, 24 perches ; in lot 3» 
as to 1 acre, 1 rood, 30 perches; in lot 18, as to 3 acres, 1 rood, 7 
perches ; in lot 20, as to 1 acre, 18 perches ; and in lot 22, as to 1 
rood, 6 perches ; but shall be satisfied with the title by possession for 
twenty years, and with such other evidence of title as the vendors now 
have in their possession, so far as relates to such several small allot- 
ments. 

VII. An abstract of title shall be delivered to each purchaser or his agent 
within fourteen days after the sale, and such purchaser shall be bound 
to make out and deliver in writing to the vendors or their attorneys, or 
agents, within fourteen days from the delivery of such abstract, any 
objections to the title which he or they may think proper to insist upon ; 
otherwise if no sVich objections be made, the title is to be considered as 
approved, and on the 24th day of June next the respective purchases 
shall be completed, the purchasers being entitled to the possession of 
the several lot or lots and to the rents thereof, from the 24th day of 
June aforesaid, up to which day the vendors shall tak^the rents, dis- 

{g) Sec what is said as to lands allotted belDg* the subject of disposition, by will or 
otherwise, before the oward is ezecated, ante, p. 157. 
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cbarging all out-goings to that time ; any seeds, fruit, and growing 
crops, to be taken to and paid for by the respective purchasers in the 
usual way as between in-coming and out-going tenants, as likewise 
any fixtures ; but should any delay arise in the completion of any 
purchase from any cause whatever, interest shall be paid by the pur- 
chaser of such lot on the balance of the purchase- money due, after the 
rate of 5/. per cent, per annum frcm the 24th day of June next to the 
time of the completion of such purchase. 
•VIII. The vendors shall not be required to produce any act of par- p«^q«-i 
liaroent, deed, will, letters of administration, decree, commission, L -^ 
plan, pedigree, certificate, or other document, or any attested, official, 
or other copy or extract therefrom (except such as may be in their pos- 
sessioUi) whether required for the purpose of verifying the abstract or 
otherwise ; nor to prove any fact recited or noticed, assumed or implied, 
in or by any act of parliament, deed, or instrument, passed, made or 
dated more than twenty years since, and which fact by being so recited 
shall be assumed to be correct. All attested, official, or other copiea 
or extracts of and from any acts of parliament, deeds, wills, records^ 
awards, proceedings, or other documents or assurances, and all affi« 
davits, certificates, or copies of parochial or other registers,' and other 
description of evidence which may be required by any purchaser for 
any purpose whatsoever, (except such' as may be in the possession of 
the vendors) shall be respectively made or obtained at the expense of 
the purchaser requiring the same. 
IX. The vendors shall not be at any trouble or expense relating to the 
assigning, 8urrendering,(A) or deducing a title to any outstanding terms 
of years or other estates (if any*) or in procuring any documents or 
evidence relating thereto, nor shall the vendors be bound to produce 
evidence to identify the modern descriptions as set forth in the parti- 
culars with the ancieai, general, or specific descriptions. 
X. That the title deeds and other documents which relate to several lots or 
properties shall be retained so long as any property to which they relate 
remains unsold, a covenant being entered into at the expense of the pur- 
chaser to produce them, and such deeds and other documents shall 
afterwards be delivered to th<t purchaser of the largest lot or property 
sold to which they relate, upofl^his entering into <the usual ^^aqa-i 
covenants to produce them at the expense of the person requir- ^ -^ 

(A) It is not yet quite settled in practice, as between a vendor and purchaser, at whose 
expense a term required to be assigned to attend the inheritance, shall be so assigned, 
notwithstanding what is said by the learned author of the Treatise on Vendors and Pur- 
chasers, see vol 3, p. 9 ; some gentlemen maintaining, that a vendor is bound to get in 
all outstanding estates, and is, uierefore, bound to surrender a satisfied term ; but they 
contend that, to assign an outstanding term is not the duty of the vendor, it being for the 
purchaser's pleasure to have it assigned. To this it is answered, that if a vendor is bound 
to surrender, why should he object to assign a term ? And there is perhaps much weight 
in this reply, when the term is required to be assigned by the purchase-deed, by which 
instrument it undoubtedly might be well surrendered ; but when it is to be assigned by a 
separate deed, another stamp, and all the expense of a second deed is incurred, and this 
expense a vendor may properly say he is not bound to bear ; but to balance such a trans> 
action fairly between the parties, a vendor might perhaps be expected to contribute iust 
so much towards the expense, and no more, as the extra length and trouble occasioned by 
a surrender if contained in the purchase-deed would occasion. 
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ing the same ; bat all such covenaiita may be made to cease upon ano- 
ther subsequent covenant being entered into by some other party 
interested In the property to which the deeds or documeots relate. 

XI. If any mistake occur in the description of any lot or lots, or if any other 
error shall appear in the particulars of sale, such mistake or error shall 
not annul the sale, but a compensation or equiTslent shall be taken or 
given as the case may require, such compensation or equivalent to be 
settled by two referees or their umpire* each of the parties in difierence 
appointing their referee, or should any dispute or difibrence arise as 
to the valuation or amount to be paid by any purchaser or pur- 
chasers in respect of the seeds, fruit, or growing crops or fixtures 
above alluded to, they shall be settled by arbitration or umpirage in like 
manner. 

XII. Should any purchaser neglect or fail to comply with any of the above 
conditions, the deposit-money shall be forfeited to the vendors, who shall 
be at full liberty to re-sell any lot or lots either by private or public 
sale, and the deficiency (if any) occasioned by such re-sale, together 
with all charges attending the same, shall be made good by the defaulter 
at this present sale, and shall be recoverable by the vendors as liquidat- 
ed damages, and without previous tender of a conveyance to the pur- 
chaser. 

Last. This sale being made by the assignees of a bankrupt, no auction duty 
will attach.(t) 

No. IV. 

Conditions upon the sale of copyholds. Vendors not to be bound to pro- 
duce any documents but such as are in their power ; not to be bound to 
identify the modern with the ancient descriptions. 

I., IL, in. Similar conditiom to the first three in No. /., p. 477. 

IV. That an abstract of the vendor's title shall be prepared at the expense 
of the vendors, and delivered to the purchaser or his solicitor ; but the 

r«4fi5l '^^^^^^^^ ^^^^ ^ prepared by *and at the expense of the pur- 
L -^ chaser, and shall be executed by the vendors, on payment of 
the remainder of the purchase-money, agreeably to the third condition ; 
but should any delay occur in the completion of the purchase on the 
24th day of June next (from whatever cause such delay may arise,) 
the purchaser shall pay interest on the residue of the purchase-money 
from that time up to the time of completing the purchase at ^L per 
percent, per annum. 

V. That such deeds or other instruments as relate to other property shall be 

(i) Whether where the property is in mortgagfe, and a sale is made by a mortgagee, 
that was formerly a question, but it seems now to be settled, that it is not more liable to 
doty than it would bo if the sde were made by the assignees. See Rex v. Winstanley, S 
Yo. & Jenr. 124. 

A purchaser from assignees of a bankrupt may require that the fiat, adjudication, and 
appointment of assignees, and oeftificate of conformity, may be enrolled, in order to ren* 
der them receivable as evidence (52 & 3 Will. 4, c. 114, s. 8; see ante, p.'169 ;) and there- 
fore this expense is sometimes by the conditions thrown upon the purchaser ; where a 
purchaser has neglected to have these enrolled when he bought, and subsequently sells 
the property again, it may be usefbl to insert a eondition, tiiat these shall be enrobed at 
the expense of any future purchaser. It may be as at p. 490. 
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retained by the yendorsy who will at the purchaser's expense, enter 
into the usual covenants for the production thereof. And all attested, 
official, or other copies or extracts of acts of parliament, deeds, wills, 
court rolls, awards, proceedings, or other records, documents, or 
assarances, and all certificates or copies of parochial or other regis* 
ters, which may be required by the purchaser for the purpose of 
examination, or of verifying or proving the abstract, or any fact, matter, 
or thing therein, or in the deeds or assurances contained or therein 
fttated, recited, or otherwise, or for any other purpose, and alldeeds of 
covenant, which shall be required, shall be respectively made and 
obtained at the expense of the purchaser. 

VI. The vendors shall not be required to produce any deed, will, letters of 
administration, decree, commission, plan, certificate, or other docu- 
ment, nor any attested, official, or other copy or extract therefrom 
(except such as may be in their possession,) for the purpose of verify- 
ing the abstract or otherwise, nor to prove any fact recited or noticed, 
or assumed or implied in or by any deed or instrument dated more 
than thirty years since, and which said facts by being so recited shall 
be assumed to be correct. 

YII. That the vendors shall not be bound to produce evidence to identify 
the modem descriptions as set forth in the particular, with the ancient 
general or specific description8.(/) 

VIII. That if the purchaser shall neglect or fail to comply with the above 
conditions, his or her deposit money shall be actually forfeited to the 
vendora, who shall be at full liberty to resell the estate, by public 
auction or private contract, and without any tender of a conveyance ; 
and the deficiency, if any, occasioned by such second sale, together 
with all expenses attending the same, shall immediately after the 
same sale be made good to the vendors by the defaulter at this 
sale; after in ease of the non-payment of the *same, the «-»jog-i 
whole thereof shall be recovered by the vendon as and for L -^ 
liquidated damages. 

Last. If any mistake shall be made in the descriptions of the estate, or any 
other error whatever shall appear in the particulars of the estate, such 
mistake or error shall not annul the sale, but a compensation or equiva- 
lent shall be taken or giveii, as the ease may require, such compensa- 
tion or equivalent to be settled by two reffsrees, or their umpire : each 
party, within ten days of the error (and notice thereof given to the 
other party,) to appoint one referee by writing, and in case either party 
shall neglect orre(\ise to nominate a referee within the time appointed, 
the referee of the other party alone may make a final decision ; if two 
referees are appointed, they are to nominate an umpire before they 
enter upon business, and the decision of such referees or umpire, as 
- the ease may be, shall be final* 

(2) It would seem, that even withoat this oondition, a vendor is not boand to identify 
the descriptione of copyhold lands as entered on the Court Rolls ; see Lonff ▼. Collier, 4 
Ross. 267 ; bat that case has excited some surprise in the profession, and the doctrine 
may not be carried so fiur in a fhture case, should it arise. See ante, p. 40. 
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No.V. 

CondiiioDS upoD the sale of leaseholds held for the remaiDder of a term 
of sixty-three years from 182^9 at a ground rent in Middlesex; fixtures to 
be taken.— Dated 1836. 

I. The highest bidder to be the purchaser : but should any dispute arise 
between two or more bidders, the lot to be immediately put up again 
and resold. 

IT, No person to advance less than 6/. at each bidding, or retract his or her 
bidding. 

III. The lease is to be produced at the time of sale, and the contents thereof 
are to be considered as forming part of the particulars of the property 
sold. 

IV. The purchaser shall immediately pay down a deposit of 20/. per cent. 
in part of the purchase money, and sign an agreement for payment of 
the remainder on or before the day of next, when the purchaser 
shall have an assignment of the lease at his own expense, and be 
entitled to the rents and profits from that time ; but should any delay 
arise from any cause wbatsoeyer to prevent the purchase being com- 
pleted at the time specified, the sale shall not be avoided, but the pur^ 
chaser is to pay interest at the rate of 6/. per cent, per annum On the 
amount of the purchase money, less the deposit, and on the value of 
the fixtures, from that time until the time of completion, without pre- 
judice to the right reserved to the vendor by the last condition. 

V. A proper abstract of title will be delivered, and a good title made out at 

the vendor's expense, but the purchasers shall not require the lessor's 
title to the freehold, or any title antecedent to the lease under which 
r «4fi7 1 ^^^ premises are held ; *the assignment of the lease, any 
L -^ deed of covenant, and all attested or office or other copies or 
extracts of any deeds, wills, certificates, documents or papers ; and the 
registration required to be made of any deeds, assignments, wills, or 
documents, with any other evidence necessary, whether for verifying 
the abstract or otherwise, are to be at the purchaser's expense ; and on 
completion of the purchase, the purchaser shall enter into a covenant 
to indemnify the vendor against the rents and covenants of the original 
lease. 

VI. The auction duty to be paid in moieties, by the vendor and the pur- 
chaser ; the purchaser's moiety to be paid at the time of sale. 

VII. If any error or mis-statement be made in the particulars, the same 
shall not vitiate the sale, but a proportionate allowance shall be made, 
either by the purchaser or vendor, as the case may be, as a compensa- 
tion ; such compensation to be determined, if necessary, by two indif- 
ferent persons, one to be chosen by each party, or their umpire, to be 
named by such two arbitrators. 

VIII. The purchaser is to take all the fixtures and fittings in and about the 
premises belonging to the vendor at the valuation of two indifl[erent 
persons, one to be chosen by each party, or their umpire, to be named 
by the arbitrators. 
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Last. Should the purchaser neglect^ or refuse, or fail to comply with these 
conditions, the deposit money shall, at the expiration of the time before 
limited, be forfeited to the vendor, who shall be at liberty to resell the 
property by private or public sale, and the deficiency (if any) by such 
second sale, together with all charges attending the same, shall be 
made good by the defaulter at this sale, and shall be recovered as 
^ liquidated damages, without the necessity of first tendering a convey- 
ance to the first purchaser. 



Various Special Comliiiont^ applicable in Particular Cases. 

Purchaser refusing to notify his acceptance of the title, or failing to complete, contract 

may be rescinded. 

That if the purchaser or his solicitor shall fail to notify in writing his un- 
conditional acceptance of the title to the vendors, or their solicitor, 
within thirty days after the delivery of the abstract, or shall fail to 
complete at the time fixed by the second condition, the vendors shall, 
in either case, be at liberty to vacate the sale, by giving notice in writ- 
ing to that efilect to the purchaser or his solicitor, and returning the 
deposit, but without interest. 

See also Form No. Ill, condition VIL as to purchasers making 
objections to title. 

In case the purchase be not completed on the day fixed. 
♦If from any cause whatever the purchase shall not be completed at r.#4QQ-| 
the time fixed by the second condition, and the sale not be )- •) 
vacated under the third condition, the purchaser shall thenceforth pay 
interest at 5/. per cent, on the unpaid purchase-money, until comple- 
tion ; notwithstanding that the purchase-money shall have been lying 
unemployed in the purchaser's hands, and he shall have given notice 
thereof to the vendors. 

Timber to be taken at a valttation. If no umpire be appointed, the valuer on one side 

to value. 

The purchaser is take, at a fair valuation, all the timber and timber-like 
trees, pollards, tellers, and saplings, down _to Is, per stick, and that 
inclusive, also the underwood ; such valuation to be made by two indif- 
ferent persons, one to be named by the vendor, and the other by the 
purchaser, within ten days after the sale ; which two persons, before 
they proceed to a valuation, are to name an umpire, whose determina- 
tion, in case of difilerence, is to be final. The valuation to be delivered 
on or before the 29th day of September next, and the amount then 
paid, in addition to the purchase-money for the estate ; and in case 
either party shall neglect or refuse to nominate a person to value in his 
behalf within the time above specified, the person appointed to value 
by the other party shall, alone, make a valuation, which shall be bind- 
ing on both parties. 

Purchaser not to be entitled to a full abstract whose purchase-money is nnder 3007. A 

purchaser of several lots to have only one abstract. 

That each purchaser, whose purchase-money fof one lot, or aggregate pur- 
chase-money for several lots, shall amount to 300/. shall be entitled to 
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an abstract of the rendor^s title, and each other parchaser, to an 
abstract of so mach only of their title as consists of indentures dated 
and days of , by which the estate was conveyed to 

them upon trust to sell ; such abstracts to be delivered at the vendor's 
expense to the purchasers, or their solicitors, within twenty days after 
the sale ; but no purchaser of several lots shall be entitled to more than 
one abstract, nor to more than one attested copy of any deed, instru- 
ment, or document, which is part of the title to several lots bought by 
one purchaser.(m) 

At to land* under sn inelorare aet 
That as to lands derived under any inclosure act and award made, the pur- 
chaser shall accept a title commencing with the award. But an act of 
parliament having passed for inclosing the open fields of C , but 
the inclosure not having proceeded further than the delivery of claims 
to the commissioners, the purchasers of the open field lands shall stand 
in the situation of the vendors. 

C*48Q1 *P**'<^hftaer to tako the iDdeumity now held by vendor against the repairs of a 
^^''J bridge. 

The purchaser shall accept the indemnity taken on the purchase of this 
property by the present vendor against the liability of the manor and 
part of the estate to the repairs of part of X bridge. 

Parchaser of one lot to give an indemnity over it to other purohaaera againat two aannal 

payments. 

The purchaser of lot 3, if sold, shall give to the other purchasers, and such 
purchasers shall accept, an indemnity against certain annual payments 
of 10/. and 6/. (supposed to be apportioned parts of larger payments, 
but the apportionment thereof shall not be questioned or investigated) 
by granting powers of distress and entry upon lot 3, and by the cove- 
nant of the purchaser of lot 3 ; or if lot 3 shall not be sold, the vendors 
shall give to the purchasen a like indemnity by distress and entry, but 
without any covenant, the indemnity in either case to be prepared by 
and at the expense of the party requiring it. 

Title deeds to remain with vendors nntil lots be sold, to be then delivered to parchaser of 

the largest lot. 

That such of the evidences in the vendors' possession as relate exclusively 
to the lots sold, shall be delivered on completion to the respective pur- 
chasers, but the vendora shall either retain the rest of such evidences 
until sale of the remaining lots, to be then delivered to the largest pur- 
chaser, upon his entering into the usual covenants with the other pur- 
chasers, at their expense, for the production thereof, and to be in the 
mean time produced to the several purchasen when required, or shall 
(at the option of the vendors) deliver the same to the largest purchaser 
on his entering into such covenants, and also, at the vendon' expense, 
a like covenant with them. 



(m) Seer Broughton v. Jewell, 15 Yes. 176. 
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I 

Rocitak and ttitementB in old deeds fo be efidenoe. Vendon are tmatees finr aale, and 

not to give full covenants. 

That recitals and statements occorriDg in any instruments abstracted, dated 
thirty years or more preyions to the day of sale, shall be accepted as 
full and conclusive evidence of the matters recited, stated or noticed ; 
and all official, attested, and other copies and extracts required to per- 
fect, verify or accompany the abstract of deeds, wills, judicial proceed- 
ings, fines* recoveries, probates, administrations, registers, or other 
documents or evidences ; also the production, and covenants for the 
production of deeds, or other evidences not in the vendor's possession ; 
also all representations required in respect of satisfied terms, and assign- 
ments or surrenders or satisfied terms, shall be procured by and at the 
expense of the purchasers. The vendors, who are trustees for sale, 
shall not be required to enter into any other covenant than the usual 
covenant that they have not incumbered, nor to procure any covenants 
for title. 

*As to enrolment of bankruptcy proceedings. L J 

If any purchaser shall require any of the proceedings under the fiat in 

bankruptcy against A. B., contained in the abstract, to be enrolled or 

entered of record, so fiir as is allowable by law, the same shall be done 

by and at the expense of the purchaser. 

Where two houses are held nnder one ground rent, and the rent is to be apportioned 

eq,ual]y on the two housea 

That both the above-mentioned messuages having been included in one lease, 
and being subjected to one entire rent of 12/. per annum, it is intended 
that this rent shall in future be equally borne by each of the messuages 
respectively ; and in order to efiect that arrangement, the purchaser of 
each lot shall be held to be assenting thereto, and each purchaser shall, 
upon completion of his contract, enter into a covenant with the pur- 
chaser or owner of the other lot for the payment of a moiety (being his 
proportion) of the rent to become due in future in respect of such lot 
purchased by him, and likewise for the due observance and performance 
of the covenants of the lease under which the same are holden, so far 
as the same covenants may apply wholly or partially to the lot so pur- 
chased by him, and each of such purchasers shall also give to the other 
purchaser, or to the owner, as the case may be, of the lot remaining 
unsold, an indemnity against such rent, and to secure the observance 
and performance of such covenants as aforesaid by a power of distress, 
to be exercised by the purchaser or proprietor of one lot over the lot 
adjoining, each of which lots are now ofilered for sale ; and such deeds 
of indemnity each purchaser shall receive from the other purchaser or 
owner, as the case may be, the same to be prepared at their joint 
expense.(n) 



(r) As to purchasers buying under an apportioned rent, see anie^ 93 ; and see Barnwell 
T. Harris, 1 Taunt. 430. 
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In Sales made under the Order of the Court of Chancery, the f Mowing 
or some similar Conditions are commonly inserted in addition to other 
usual Conditions.(^o) 

One bidding. 

One bidding will be reserved for each lot, according to the Order of the 
Court of Chancery. 

Moneys to be paid into the bank. 

That the parchase-money may be paid into the Bank of England in the 
name and with the privity of the Accountant-General of the Coort of 

Chancery, in trust, in the cause W v. B , on or before the 

r^4qn ^ ^^^ ^^ November, 1838; and 'the purchaser shall be 
I- -^ entitled to have possession of the premises, or of the rents and 
profits thereof, from the 29th day of September, 1838. But in the 
event of the purchase-money not being paid on or before the said 20th 
day of November, 1838, from any cause whatever, the purchaser will 
be required to pay interest thereon at the rate of 6/. per cent, per an- 
num from that day. 

Compensation for errors in description. 

The description of the premises is considered to be correct, and is to be 
taken by the purchaser accordingly ; but if any error or mis-statement 
shall appear, a proportionate allowance or compensation shall be made 
or given by the vendors or purchaser, as the case may be, the amount 
thereof to be settled by the said Master, if the parties difier about the 
same, but no variance shall vitiate the sale. 

Special condition. 

A deed dated in 1705, for making a tenant to the praecipe for safiering a 
recovery of lands held in ancient demesne, is not with the title deeds. 
It was probably left with the steward of the manor. Search shall be 
made for it, but if it cannot be found, the loss of it shall not be deemed 
an objection to the title. 

Special condition. * 

A cottage (lately taken down) and garden were purchased in 1820. The 
conveyance contains a covenant to produce the title deeds, commencing 
in 1765, but the vendors are not in possession of copies of them. The 
purchaser shall not require the production of any title to this part of 
the estate prior to the conveyance of 1820. 



(o) In sales nnder the decree of the Court of Chancery no auction du^ is payable, and 
the office fees on sales bv virtue of the 34th order of the Court, bearing date the 21st De- 
cember, 1833, are payable out of the estate. 
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Agreement pursuant to Conditions of Saie* 

Memoiandum of agreement, made and entered into this day of 

, 1843t between and George Eldmund Shuttle worth, as agent 

for the vendor, as follows : that is to say, the said hath agreed, and 

doth by these presents agree, to be the purchaser of the premises comprised 
in the particulars foregoing, at or for the price or sum of , subject to 

the conditions hereunto annexed ; and the said hereby agrees that he, 

his heirs, executors, or administrators, shall and will pay the said sum of 
agreeably to the said conditions, and also shall and will in all other 
respects perform and fulfil the said conditions on his and their parts ; and 
the said George Edmund Shuttleworth doth hereby agree that the said 
conditions shall be performed and fulfilled on. the part of the vendor. 
Witness the hands of the parties. 
Witness. 



APPENDIX.-NO. IL [*492] 



Memorial foe the Reoistet of a Deed iir Middlesex. 

A Memorial to be registered pursuant to an Act of Parliament made for 
that purpose. 

A. 6. \ An Indenture bearing date the — day of —— , 18 — ^ and 

to > made between A. B., of No. 2, Street, in the coanty of Mid- 

C. D. ) dlesex, geutleman, of the one part, and C. D., of St. Alban*s, in the 
county of Hertford, gentleman, of the other part, whereby for the considera- 
tion therein mentioned, the said A. B. did grant, bargain, sell assign, and 
demise unto the said C. D., his executors, administraitors, and assigns, all 
ihat piece or parcel of ground, messuage or tenement, and premises, situate 

on the side of street, mentioned and comprised in a certain 

indenture of lease, dated the — day of — , 18—, and made between 
X., of the first part, W., of the second part, and Z., of the third part ; a 

memorial whereof was registered on the day of 1801, B. ?• No. 304, 

To hold the same unto the said C. D., his executors, administrators, and 
assigns, for all the residue of the term of years by the said indenture of 
lease demised ; subject to the provisions for redemption therein contained 
for redemption of the said premises on payment by the said — to the said 
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, of the sum of £ » with interest thereon at the late and time 
therein mentioned. A memorial whereof is by the said A. B. hereby 

required to be registered ; as witness his hand and seal this -^ day of 

, 18— 

Signed and sealed in ) 
the presence of 5 '** ' 

Two witnesses with abode and professions added. 



[•493] APPENDIX.-NO. III. 



Case of MoNCKTOM v. Attornbt Gbnbr4L.-»2 R. & M. 147. 



Thb Lord Chancellor Brovohax, in giving judgment, said, 

The grounds of the argument and of my opinion resolve themselves prin- 
cipn^Uy into two, that which relates to the admissibility of certain evidence, 
and that which relates to the facts including that evidence, namely, the 
weight of it, if admitted, and the other evidence in the cause. The first 
consideration arises upon a document purporting to be an account prepared 
by a person of the name of John Troutbeck, a good many years ago deceased, 
who from his own knowledge of the family, from communications with some 
of its members, and from the best information he was able to obtain, appears 
to have digested and to have reduced into writing an account of all that he 
could learn, and therefore believed to be true respecting his own relations* 

The principal point in dispute was the relationship of two individuals of 
the names of SamuddJii, Oeorge Troutbeck; John was clearly proved to 
have been related to one of those two, namely, to Gteorge ; he was not 
proved to have been related to the family of Samuel, and this documentary 
account was objected to as not falling within the rule which admits hearsay 
or declarations of deceased persons in a question of pedigree, because it 
was insisted, you must first give evidence dehors the declarations to connect 
them with the parties respecting whom the declarations are to be tendered* 
I entirely agree that in order to admit hearsay evidence in pedigree you 
must by evidence dehors the declarations connect the person making them 
with the family. But I cannot go the length of holding that you must prove 
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him to be connected with both the branches of the family touching which 
his declaration is tendered. That he is connected with the family is suffix 
cient» and that connection once proFedy his declarations are then let in upon 
questions touching that fami]y, not declarations of details which would not 
be eridence (as in one of the settlement cases referred to, where the very 
place of birth was sought to be proved, and Lord EUenborough held they 
were not for that purpose receivable,) but declarations of the nature of 
pedigree, that is to say, of who was related to whom, by what links the 
relationship was made out, whether it was a relationship of consanguinity, 
or of affinity only, when the parties died, or whether they are actually dead, 
every thing, in short, which is, strictly speaking, matter of pedigree, 
*may be proved as matter relating to the condition of the family by r^A^r\ 
declaration of deceased persons who by evidence dehors have been I- ^ 
previously connected with the family respecting which their declarations 
are tendered. 

To say that you cannot receive in evidence the declaration of A., who is 
proved to be a relation by blood of B., touching the relationship of B. with 
C, unless you have first connected him also by evidence dehors his decla* 
ration with C, is a proposition which has no warrant either in the principle 
upon which hearsay is let in, or in the decided cases; and it plainly 
involves this absurdity, that if in order to connect B. with G. I am first to 
prove that A. is connected with B., and to superadd the proof that he is 
connected with C, I do a thing which is vain and superfluous, for then the 
declaration Is used to prove the very fact that I have already established, 
inasmuch as it is not more true that things which are equal to the same 
thing are equal to one another, than that persons related by blood to the 
same individuals are more or less related by blood to each other. It is clear, 
both upon principle and from the total want of any contrary authority in 
adjudged cases, or in the dicta of judges or text writers, that the argument 
fails entirely, which would limit the rule respecting evidence of this descrip* 
tion to a greater extent than by requiring you to connect with the family by 
matters dehors the declaration itself the party whose declaration you receive. 
Neither can I accede to another limitation for which an argument was 
attempted to be raised, that the declarations themselves must be looked at to 
see whether they are contemporaneous or not. I do not understand this 
restriction, now for the first time sought to be engrafted upon the rule, but 
I nndentand very well how absurd it would be if introduced, how com* 
pletely it would defeat the purpose for which hearsay in pedigree is let in, 
by preventing it from ever going back beyond the lifetime of the person 
whose declaration is to be adduced in evidence. A person's declaration that 
his grandmother's maiden name was A. B. has never till this time been 
questioned as admissible, although it cannot by possibility be what is called 
a contemporary declaration, because no man can by possibility have contem- 
porary knowledge of what his grandmother's name was before she was 
married. If therefore the word contemporary is to be added as a term of 
qualification to the subject-matter of declaration in order to make it compe* 
tent evidence, all such declarations would then clearly be excluded as go 
to facts, however well known in the family, which are the common matter 
of such evidence, and in case of pedigree you never could go further back 
than the recollection of the party swearing to the declaration of the 
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deceased, aod the life since ihe years of discretion or the years when 
tneraory begins to operate of that deceased person, a restriction which has 
r*AQfi'} °®^^^ ^^^ acted upon *by any judge, or sanctioned by any text 
I- -^ writer, and never to my knowledge before contended for at the bar. 

It is then asked shall we have no restriction whatever opon the admissi- 
bility of such evidence in respect of the subject-matter ? I have already 
stated one important restrictioD arising from the position in which the party 
whose declaration is received must necessarily stand to the family. Hav- 
ing once shewn him to be a member of the family by matter dehors you 
may admit the declaration as to the relationship of any member of that 
family, with any other, or as to the question, which comes to the same thing, 
whether a certain person is a relative of that family* 

But is there no further restriction touching the subject-matter and touch- 
ing the manner in which the declaration is made I Clearly there is, and 
nothing can be more satisfactory or more consistent with sense or wiih legal 
principle and decided cases, than the summary of the doctrine given by 
Lord Eldon in Whitelocke v. Baker, 13 Yes. 511. His lordship there 
observes, that the admissibility of such evidence is founded upon the pre- 
sumption that the words given in evidence are the natural effusion of the 
party upon an occasion when his mind stands even without bias to exceed 
the truth or to fall short of it ; I entirely agree that the words must be the 
natural effusion of the party, and that generally speaking he must have no 
bias upon his mind. But even here there must be a limit. It will be no 
valid objection to such evidence, that the party may have stood, or thought 
he stood (for that would equally biasV in pari casa with the party tendering 
the declaration and relying upon it, tot the purpose of his own contention ; 
for it has been decided that although the party deceased, whose declaration 
you are giving in evidence was in pari casu, and if he had been living 
might have stood in the shoes of the party who tenders his declaration in 
evidence, that is not sufficient to exclude it. 

With the exception of what is said in Drummond's case, where the evi- 
dence was clearly inadmissible upon other grounds, I can find no warrant 
for asserting that if you tender the evidence of a man by way of hearsay in 
a case of pedigree (and of such cases only I am now speaking,) that evi- 
dence is inadmissible when it comes from a person who stood in pari casu 
with the party tendering it. Lord Tenterden, in Doe v. Turner, 1 Ry. & 
Mo. 142, states the law to be directly the other way, and he refers to a peer- 
age case in the House of Lords, where the declarations of a deceased hus- 
band were given in evidence on the part of his son, although the husband 
was so far in pari casu with the claimant that if his son was entitled to the 
peerage, then the husband ought to have been a peer likewise. A stronger 
instance of similarity of situation than this can hardly be conceived, and the 
r^AQon <^s® seems certainly to go a great way. *But without pronouncing 
L -^ an opinion upon that decision, it is perfectly settled, both upon rea- 
son and authority, that the rule cannot be so far restricted as to exclude 
evidence on account of the bias supposed to operate on the person making 
the declaration, in consequence of his being in the same situation touching 
the matter in contest, with the party relying upon that declaration. 

One restriction, however, clearly must be imposed, the declarations must 
be ante litem motam. If there be lis mota or any thing which has pre. 
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cisely the same effect upon a person^s mind with litis coniestatro, that per- 
son's declaration ceases to be admissible in evidence. It is no longer 
what Lord Eldon calls a natural effusion of the mind. It is subject to a 
strong suspicion, that the party was in the act of making evidence for him- 
self. ' If he be in such circumstances that what he says is said not because 
it is ' true, not because he believes it, bat because he feels it to be pro- 
fitable, or (hat it may hereafter become evidence for him, or for those 
in whom he takes an interest, after his death, it is excluded both upon prin-* 
ciple and upon the authority of the cases, and amongst others of White- 
locke v.. Baker. There is a still more distinct authority in the Berlceley 
peerage case, where Mr. Justice Lawrence adopts almost the very language 
of Lord Eldon in Whitelocke v. Baker, and where proceedings in equity 
having been instituted to perpetuate testimony, evidence of declarations was 
rejected upon the ground of litis contestatio. 

-Subject to that limitation, therefore, the rule as to declarations is to be 
taken. And regard must also be had to the occasion on which the party 
has emitted them. Whatever applies to the evidence of a witness spoken 
in the box, equally applies to written declarations, provided they are 
brought home to the person supposed to have made them. Till then they 
are not declarations of one connected with the family. The occasion upon 
which the declaration is made is therefore to be taken into the account. 

It was then asked, as .an argument for a further restriction of the rule, 
««If a man may set down -to frame a pedigree, how can you receive that 
pedigree in evidence like an ordinary declaration, when non constat he 
may not have been in the act of making evidence for himself by preparing 
a document which should afterwards profit him or those in whom he is 
interested ? * To that I answer, show me that the pedigree in question was 
prepared with that view, bring it within the rule either of Whitelocke t. 
Baker, or of the Berkeley i?eerage case, prove that it was made post litem 
motam, not meaning thereby a suit actually pending, but a controversy exist- 
ing, and that the person making Or concocting the declaration took part in the 
controversy ; show me even there was a contemplation of legal proceedings 
•with a view to which the pedigree was manufactured, and I shall r»^Q--i 
then hold that it comes within the rule which rejects evidence fab- I- -' 
ricated for a purpose by a man who has an interest of his own to serve. 
The question then always will be, (and so far I agree with the argument for 
the crown,) was' the evidence in the particular circumstance manufactured, 
or was it spontaneous and natural ? If I thought that this came within the 
description of manufactured evidence, manufactured for a purpose con- 
nected with the present controversy, I should of course at once have rejected 
it. But upon looking at it and examining it, I cannot, upon the whole, 
bring my mind to say that it was fabricated, in such circumstances, or with 
such a view, as should bring it within the principle adverted to. 

The competency of a pedigree as evidence in such questions has been 
frequently made the subject of comment, and even of judicial decisions. 
One simple form of pedigree, or rather the heads of memoranda furnishing 
materials for a pedigree, is constantly admitted by every day's practice, I 
mean entries in family Bibles, or other books kept in the family. A memo- 
randum book, an old almanac, for instance, which is not so much open to 
all the members of sr family as a family Bible, has upon one occasion beeu 
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received ; but a family Bible is open undoubtedly t^Tthe family, which may 
be one ground of its admissibility ; and I also find, on the authority of Lord 
Mansfield, that a pedigree is admissible to prove the facts contained in the 
pedigree, if it be hung up in the ftmily mansion. A ring worn publicly. 
Stating the date of the person^s death, whose name is engraved on it, and 
an inscription upon a tombstone, open to all mankind, and erected, or sup- 
posed to be erected, by the .family, are also received in evidence. It is 
urged, however, and with considerable plausibility, that the principle of all 
these cases would exclude such a pedigree as this, which was not hung up, 
or in any way made public, and to which it is not pretended that any one 
had access, except the writer himself. But why is it that the publicity is 
relied upon in those cases ? Why is it that the family Bible, the public 
wearing of a ring, the public exposure of an inscription upon a tombstone, 
and the public hanging up of the family pedigree in the mansion, are all 
relied upon in respect of their publicity t It is because in all those cases 
the publicity supplies a defect there existing, but not here existing ; the 
want of connection between the pedigree, the tombstone, the ring, or the 
Bible, with particular individuals, members of the families. Why is it, 
for example, that a pedigree hung up in the family mansion is good evi* 
dence, although the person who made it is unknown, and it is not proved 
by matters dehors the document itself to be connected with the family ? 
Simply because of its being hung up in the mansion where the presump- 
r*aORl ^^^^ ^^ ^^ would not be sufiered to ^remain, if the whole of the family 
L -^ did not more or less adopt it, and thereby give it authenticity. It 
19 for that reason you admit such a pedigree without knowing who may 
have been the author ; the present question however is simply this, whether 
the pedigree would not be admissible, if, instead of being publicly hung 
up, it were kept in the repositories of one of the family, provided you can 
show that it is in the handwriting of a member of that family. In this 
respect the case before me is clearly distinguishable from those which appear 
to require the publicity of the document, in order to make it competent 
evidence. 

Adverting more particularly here to the authority of Lord Mansfield in 
Gbodright v. Moss, Cowp* 501 ; an entry in a father's family Bible, says 
his lordship, an inscription on a tombstone, a pedigree hung in the family 
mansion, are all good evidence. What follows clearly shows that Lord 
Mansfield did not consider publicity indispensable, and it is equally clear 
that he did not consider the circumstance of a man who makes a pedigree, 
or an entry, or a declaration in writing, or even a declaration in conversation, 
having an object in making it, provided that that object be not connected 
with a controversy touching the matter in question, a sufficient ground to 
exclude such evidence. His lordship's words are, <• I have known advice 
given to a father and mother to make attested declarations in writing under 
their hands of the precise time of the birth of the bastard eigne and the 
subsequent marriage, to prevent controversy in the family touching the 
inheritance. This may be said perhaps to be going great lengths ; but, 
at all events, it sanctions the doctrine that the having a distinct object in 
view in making a declaration in writing, or by parol even, though the object 
can only be gained by afterwards using the declamtion in evidence, is not 
sufllcient per se to exclude the declaration ;" •• for,? .cpntinues Lord Mans- 
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field, «« if the credit of such declarations is impeached, it must be left to the 
jury to judge of it.'' In plain terms, if*a father or.mother make a pedigree 
for the purpose of preventing disputes in the family, his lordship says he 
will admit that pedigree in evidence, even when tho^e very disputes arise, 
because it was not made with a view to their own interest, but to preserve 
a constat, as it were, on records of facts peculiarly within their knowledge 
(which is one of the maio grounds of admitting such hearsay declarations ) 
and the observation that it was made for the purpose of settling family 
disputes, and may not have been so spontaneous and natural as some of 
the dicta of the judges would seem to require, shall only go to its weight 
and credit with the jury, and shall not preclude its admission by the Court. 

Another restriction was a good deal pressed, that you cannot mount, as it 
were, an hearsay upon an hearsay ; but that what is given in evidence as 
hearsay must only be of the first *degree, so to speak, in other p«^QQi 
words, that after connecting A. with the family, it is competent, after L J 
his death, to give in evidence declarations made by A. as to what came within 
his own personal knowledge, but not declarations as to what he had heard 
respecting the family from others. There is no warrant however for any 
such distinction. The declarations tendered in evidence may either refer 
to what the party knew of his own personal knowledge, or, as is much more 
frequently the case, to what he had heard from others to whom he gave 
credit, for they are oitly adduced as evidence of reputation in the family, 
and that is the only mode in which the tradition in a family can be proved 
and the subject-matter of that tradition can be perpetuated in testimony. 

This has been clearly held in Athol v. Ashburnham, a case decided in 
the fourteenth year of Geo. 2, and cited with approbation by Mr. Justice 
Buller in his work on the law of Nisi Prius. The declarations of a person 
connected with the family were there given in evidence as to what he 
knew and had heard, not of course to specify facts unconnected with matter 
of pedigree, but, the subject-matter of the declaration being a matter of pedi- 
gree, with respect to the relationship of parts of the family, or the fate of 
members of that fJEimiiy — his declaration at second hand was received in 
evidence, as well as to what he had heard as to what he himself perfectly 
knew. 

Notwithstanding therefore the introductory part of this document, wherein 
John Troutbeck sets forth that he had collected the best information he could 
procure ; that he had received some infoimalion from the testator Samuel 
himself, with whom he had at one time lived in the same country, and thai 
he only heard what he states, making use of the expression it is said^ not- 
withstanding the circumstances which alone raise the ground of objection 
last referred to ; I am of opinion upon the whole that the document proved 
to be in the handwriting of John Troutbeck, who is certified by the master 
to be connected with George, is admissible and good evidence to go to a 
jury with a view of connecting Samuel with George. All that has been 
said respecting the mistake in which the narrator certainly did fall as to 
the degree of relationship between them, all that has been said respect- 
ing the discrepancies between the narrative and the will, and the mistake 
of confounding Samuel the father with Samuel the son, I lay entirely out of i 

view ^ for such observations apply not to the admissibility but only to the 
credit of the document. / 
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Declarations of parties connected by marriage with those whose pedigree 
are required to be proved, were admitted in Doe d. Fuller v. Randall, 2 M. 
& P. 20. 

Where a tombstone or mural inscription had been .destroyed twenty-fire 
r*Rftn"l y^*"^^ ^?^» evidence was allowed to be given of it by *copies made 
L -^ from it whilst it was in existence, Slaney v. Wade, 1 M, & Craig, 
338. 

Monumental inscriptions and hearsay declarations of a deceased relative 
may, it seems, be received as evidence not only of the relationship, but like- 
wise of the ages of persons to whom they refer, although the point has been 
doubted ; Kidney v. Cockburn, 2 R. & M. 167. 

Declarations made by deceased persons as to public righls, customs, and 
boundaries of manors, parishes, and general divisions, are admissible evi- 
dence, and stand upon a difierent footing from other declarations. It is not 
necessary that, such declarations as these should appear to have been made 
against the interests of the parties, as in other cases, but they must have 
been made by persons who from their situation had the means of know- 
ledge, and no interest to misrepresent the facts. General reputation may, 
in such cases, be well admitted ; it is a kind of evidence which existed 
prior to the time of living witnesses and which has been handed down by 
tradition. 

The cases upon which such evidence is admitted will be found in 1 Phil 
on Evidence, p. 236, to which the reader is referred*. 
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Abstract of the Act for the Enfranchisement of Copyholds.— ^ 9* ^ 

Fict. c> 35. • • 

By the provisions of the act, the tithe Commissioners for Engllind and 
Wales are appointed to carry the acj into execution, with a provision that, 
in the event of their duties being ended before this act should .be carried 
into eflTect, other commissioners should be appointed. Meetings are to be 
called of the lords and tenants of manors,' for the purpose of entering into 
an agreement for the commutation of the rents, fines and heriots, to* become 
due, and such commutation may be made to extend to mines and minerals, 
but otherwise is not to affect such rights. The agreement is to be reduced 
into writing, and signed by the persons agreeing; and by sect. 14 it is 
enacled, that such agreement for a commutation of the rights of the lofd 
may be for the payment of an annual sum by way of rent charge, and of a 
small fixed fine upon death or alienation, which shall in no case exceed the 
sum of 5«., such rent charge to be valued and variable (when it shall exceed 
20».) according to the price of corn, in like manner as is mentioned and 
provided with regard to rent charges under the Tithe Commutation Act ; 
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that the amount of every sucli rent-charge may be specifically stated in such 
agreement, or separate rent charges may. be therein agreed upon between 
the lord and any one or more tenants, parties to the agreement, or the agree- 
ment may provide that the entire ren^ charge, though staled therein, shall 
be subject to increase or diminution to such an amount per centum, as shall 
he therein expressed, or such separate rent charges shall be subject to 
increase or diminution to a given amount, in certain events to be specified 
in the agreement ; and the agreement may also determine the apportion- 
ment for each tenant, or it may provide that the entire rent charge, or the 
apportionment thereof, shall be fixed by such valuers, subject to the appro- 
bation of the said commissioners ; and it may be agreed that so much of the 
Tent charge, to be apportioned as aforesaid, in respect of the lands as shall 
be in lieu of fines, or other manorial rights, to which such tenant would not 
be liable thereafter during bis tenancy, shall not commence until the period 
of the next act or event on *which a fine or such other manorial r-«gQo-L 
right would have become payable or due ; and that the amount of ^ -* 
such rent charge shall l^e then increased accordingly ; but such agreement 
shall not fix the time for the commencement of the rent charge to be appor- 
tioned in respect of the lands of any tenant who shall not be party to such 
agreement ; and ail other provisions may be made for carrying into execu- 
tion the intention of the parties and of. the act, so that nothing in such agree- 
ment contained (unless every tenant included therein shall be a party 
thereto) shall exclude or prevent the exercise of the powers therein con- 
tained lor apportioning the rent charge according to the particular circum- 
stances of each tenement, and for the relief of tenants for life and other 
persons in the cases therein provided for ; and such agreement may ^x a 
scale of fees to be payable to the steward from and after the confirmation, of 
the apportionment, but so as not to afiect the interests of any steward in 
office at the time of the passing of the act, who shall hold his office for life 
or during good behaviour, or where a just expectation exists that the steward 
will bold hh office during his life or good behaviour ; and such agreement 
may provide for the costs of the proceedings under the act, subject to the 
' approbation of the said commissioners, with a proviso, that in case of doubt 
or difierence, as to the sufficiency of interest of the parties to such agreement, 
the decision of the said commissioners shall be conclusive; and every. agree- 
ment made and confirmed in manner therein mentioned shall be binding on 
all persons interested in such manor or lands. This agreement for commu- 
tation is to be carried out by valuers appointed to act, by whom the rent 
charges and sums payable are to be apportioned. But power is given to 
effect voluntary commutations. Power also is given, by sect. 56, to lords 
and tenants to effect voluntary enfranchisements of copyholds or customary 
lands, and as the clause is of importance, it is here inserted at length. It 
declares, " that for the purpose of enabling lords and tenants to efifect either 
general or partial enfranchisements, it shall be lawful for the lord of any 
manor, -whatever may be his estate or interest therein, with the consent of 
the said commissioners under this act, at any time or time^ after the passing 
of this act, to enfranchise all or any of the lands holden of hi3 manor, in con- 
sideration of such sum or sums of money, whether payable forthwith or at 
a future time, as shall be agreed to be paid by the tenant or tenants whose 
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lands are to be enfranchised, and it shall be lawful for any tenant, whatever 
niav be his estate or interest, with the like consent of the said commissioners 
under this act, to accept such enfranchisement on the terms so agreed on ; 
and whenever so many as twelve persons, being tenants, or all the tenants 
of any manor, shall at the same time agree with the lord for the enfrancbise- 
r*5031 "^®°^ ®^ ^^^*' lands, then it shall be lawful to effect such •enfran- 
I- -* chisement by a schedule of apportionment, which shall have been 
specifically agreed upon between the lord and tenants, and where none such 
shall have been agreed upon, then by a schedule of apportionment, to be 
prepared by the steward and delivered by him to the said commissioners, 
•uch schedule to be in either case lifter wards confirmed and sealed by such 
commissioners ; and such schedule shall state the suins to be paid for en- 
franchisement by the several tenants, or charged on their respective lands, 
and the periods of the payment of the principal money respectively, or the 
commencement of interest, either pursuant to some apportionment to be 
made by valuers* to be appointed by the lord and tenants, parties to the 
agreement, or as shall seem just to the said commissioners, having regard 
to all the circumstances of the case/* It is then provided, that whenever 
the estate of any party to such enfranchisement shall be less than an estate 
of fee simple in possession, or corresponding copyhold or customary estate, 
notice in writing shall be given by or on behalf of such party to the person 
entitled to the next estate of inheritance in remainder or reversion, and' if 
such person shall be a minor, idiot, lunatic, feme covert, or under any other 
legal disability, or shall be beyond the seas, such notice is to be given to the 
guardian, trustees, cominittee of the estate, husband, or attorney of such 
person, or in case the person so entitled shall be unknown or not ascer- 
tained, then such notice is to be given to some person to be nominated for 
that purpose by some writing under the hands and seab of the said com- 
missioners* The act then declares, in the case of any commutation, or 
upon the execution of the deed, whereby any voluntary commutation may 
have been effected, what shall be the tenure of the several lands included in 
such commutation, and the law of descent and the rights of dower and 
curtesy therein. 

By sect. 81 of the said act it is declared, that the lands enfranchised shall 
become and be in all respects of freehold tenure, but subject to the payment 
of the enfranchisement consideration in favour of the lord and steward or 
other officer, and all mortgages affecting the same shall be deemed and 
become mortgages of the freehold of the same lands for a corresponding 
estate, if such enfranchisement consideration shall be paid off, and if not so 
paid off, mortgages of the equity of redemption thereof, subject to such 
mortgage interest for securing such consideration. But nothing in the act 
shall operate to deprive any tenant of any commonable right to which he 
may be entitled in respect of such lands, and no mortgage, or the limitations 
of any will or settlement, are to be defeated, or the descent or distribution 
of any estate or interest in the land altered by the act. 



r.*504] *6 ^ 7 Vict. c. 23. 

By the 6 & 7 Vict. c. 23, being an act to amend the above-mentioned 
act, for enfranchisement and commutation of certain rights, enfranchise- 
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Bients made under the 4 & 5 Vict, c. 35, may be effected in consideration 
of an annual rent, and a commutation may be made in consideration of a 
conveyance of lands* with powers for making the same, and with powers to 
apportion any annual rents charged on lands, with provisions for protection 
of sub-lessees, and for application of any sums of money to be paid for 
enfranchisement; and the act is declared to be taken as a part of the statuio 
of 4 db 5 Vict. c. 35. 
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loss or desti'uction of deed not impor- 
. tant if old^ 42a 

certain foots in, always presumed, 435, 
480. 

ACQUIESCENCE. See Peesvmptioh, 
Waivxe*. 

ACT or BANKRUPTCY. SeeBAHK- 

RUPTOY. 

notice geaerally that one has commit- 
ted an act is sufficient without speci- 
fying the act, 414. 

what is notice of an, 423. 425. 

ACTS OP PARLIAMENT. See Ir- 
OLoeinix, ExcHARGBs OF Guns UkMDa* 
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ACTS OP PARUAMENT-eon/ffiticil. 

£xcHAiiosii OP CoMjfoif F»u> Lamii, 

TcBRPiEB Act. 

purchaBes under local act* from inca- 
pacitated persons* 174. 

for the purchase and sale of parish 
workhouses and unions, 175. 

fraud in obtaining a private act, a 
ground for avoiding sales, &c. id. 

2u. if records, 321. 
iflerent descriptions of, and how to be 
proved, id. 
copies of British Statutes prior to the 

Union made evidence, id. 
common copies of, not evidence, 322. 
Court of Chancery sometimes relieves 
against, id. 

ADMINISTRATION, LETTERS OP, 
not conclusive evidence of intestacy, 

216.815. 
if intestate has goods in two provinces, 

two grants, S^. 
confer authority on the individual 

named, 815. 
whether vendor is bound to obtaiUy to 
show intestacy, 316. 

de bonit non, when required,'310. 
limited sometimes to a particular term, 

817. 

ADMINISTRATOR, 
cannot do any act till administration 
be granted, 233. 

ADMITTANCE, 
the admittance of a copyholder should 
be inquired for upon a purchase, also 
upon a mortgage by deposit of copy 
of court roll, 70. 

ADVOWSON, 

title to, should be carried very fiir 
back, 3a 

title to, according to the new law, 31. 

title to, should commence with a state- 
ment of presentations, 117. 

title to, should extend over a period of 
three incumbencies, or 60 years, id. 

title to, should show how right to pre- 
sent commenced, 118. 

of a vicarage should show the grant 
and endowment, id. 

whether it may be charged by the in- 
cumbent, 2S9. 

AFFIDAVIT, 
voluntary affidavits and certificates of 
no legal validity, 215. 

AGREEMENT. See Coirra40T. 



AUBNS, 
not capable of holding lands except fi>r 

residence, 202. 
who are natural born sobjects and who 

are not, 216. 
Americans, whether British subjects or 

not, id. 
foreign name will lead to suspicion of 

parties being, 217. 
infidels, Jews, and Turks no longer 

presumed to be alien enemies, 218. 
whether he may take the benefit of 

moneys charged on lands, 226. 
term of years of wife shall not vest in 

husband if he be, id. 

ALLOTMENT. See Iaoumsotib, A- 

WAJftD. 

reference to the master sometimes 
made for distinguishing lands held 
under difllerent tenures, 155. 

of land when copyhold admittance ne- 
cessary, 156L 

generally declared to be of the same 
tenure, and subject to the same osee 
as the original lands, id. 

18 freehold, if not otherwise declared, 
id. 

may sometimes be sold before award is 
executed, 157. 

devolves as original lands, id. 

if made before the award, how affected 
by the new Wills Act, 158. 

whether it can pass under the word 
*' appurtenances," id. 

legal estate in, does not vest in allot- 
tee until award executed, 159. 

ANCIENT DEMESNE, 
two fines levied formerly made the 

land frank fee, 83. 
writ of deceit now abolished, id. 
quit rents or chief rents may lead to 

Buspicion that the lands are oi this 

tenure, id. 

ANCIENT WRITINGS, 
old leases, receipts, and rent rolls are 
evidence, 09. 

ANNUITIES. See PBNuoim. 

grantee should require to see the title 
to the lands charged, 128. 

qusre, whether a purchaser can claim 
to see the title when he buys of the 
grantee and claims as assigrnee, id. 

difficulties on annuity timnsacUons gen- 
erally affect the original grant not 
the transfer, id. 

in what cases the act does not apply, 
id. 



XNPBX. 



!299 



ANNUAL VALUE. See Rental. 

ANTICIPATION. See Husbamd and 
Wife. 

APPORTIONMENT. 

what will amount to aa apportionment 
of rent, 9^ 

of conditions, how and when appor- 
tioned, id. 

APPOINTMENTS. See Power. 

made by will are to be executed as 
wills commonly are, 72. 

special powers mast be executed by a 
special devise, 73. 

defectively executed, cannot now be 
supported if made by will, 74. 

when wrongly made, places the legal 
estate in uncertainty, 2.50. 

estates will not arise unless the power 
be strictly followed, 254. 296. ' 

estates created under, should not offend 
the laws against perpetuities, 254. 
300. 

power to revoke all uses may bo impli- 
ed, upon a new appointment, 292. 

act of 54 Geo. 3, c. 168, as to the word 
signing omitted in attestation, 296. 

where words of appointment and con- 
veyance are used in the same con- 
veyance, 296. 

case and opinion of Sir JI. Sugden, 
and Mr. Preston thereon, id. 

intention allowed to prevail, 299. 

sometimes fraudulent as between a 
parent and child, when the parent 
first appoints and then sells, 420. 

APPURTENANCES, 

what shall pass under this word, 263. 

ARTICLES OF MARRIAGE. See 
Marriage Articles. 

ASSIGNEE. See Abbiokment. 

not always bound by covenants in the 

original lease, 91. 
distinction as to what covenants bind, 

and what do not, id. 369. 

ASSIGNEES OP BANKRUPTS, 
may execute powers of appointments 

vested in the bankrupt, 30L 
question where the execution creditor 

has seized the bankrupts effects, as 

to the rights of, 167. 

ASSIGNMENT. See Assignee. 
how future assignments of leaseholds 
may be restrained, although one 



assignment may be allowed by the 
landlord, 94. 

what Interests are capable of assign- 
ment, 283. 

old assignments presumed sometimes 
from recitals, 442. 

ATTAINDER, 

will not stop a descent after the at- 
tainted party is dead, 216. 247. 

title derived through parties attainted 
formerly invalid, but altered by 4 & 5 
Will. 4, c. 23, 247. 

ATTESTED COPIED See Copies, 
Evidence, Stamp. 

are bad secondary evidence of some 
deeds, 347. 

all copies need not be stamped as at- 
tested, 348. 

what a purchaser is entitled to where 
there is no stipulation about deeds, 
373. 

of records, none can be required, id. 

ATTESTATION. See Deeds, Willb. 
of deeds, to be attended to, 269. 

ATTORNEY, POWER OP. See 
Deed, FBorPMENT, Gavelkind. 

purchaser not compellable to take his 
conveyance by, 273. 

what the form of execution by, should 
be, id. 

AUCTION. See Conditions of Sale, 
PuBUG Auction. 

AWARD. See Allotment, Inclostre. 

under Inclosure Act is sometimes ex- 
plained or added to by a deed made 
by the commissioners, 155. 

effect of conveyances and wills made 
before award executed, 157. 

gives a corporeal for an incorporeal 
hereditament, 158. 

not executed may be a ground for re- 
sisting specific performance, 160. 

where enrolled, and what is evidence 
of it, id. 

appeal lies to quarter sessions against, 
161. 

lapse of time will not cure, if wrongly 
made, 204. 

under acts uf parliament when not duly 
enrolled, id. 

where it ought to be enrdled under 
inclosure acts, 312. 

copies or extracts from the enrolment 
of, are evidence, id. 
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BANKRUPTCY. See Aer op Bahk- 
KUPTOT, Bankrupt. 

BANKRUPT, 

when tenant in tail, commisRionera 
may bar his estate by deed» 63. 
56. 

protector of the settlement (if any) 
should consent, 54. 

certificate of appointment of assignee 
of, to be registered. Sic, 53. 

what property will not vest in his as- 
signees, 54. 

the commission, adjudication, appoint- 
ment of assignees and certificate of 
conformity are to be entered on re- 
cord, 53. 169. 

titles under these laws, 163. 

proceedings to supersede fiat roust be 
taken within twelve months of the 
issuing of it, 164. 

old law as to conveyance made two 
months before fiat, id. 

no purchase to be impeached unless 
fiat issue within twelve months, 165. 
205. 

alteration of the law as to convey- 
ances before fiat, and as to contracts, 
dealings and transactions, 165, 
166. 

question between the assignees of, and 
an execution creditor, who has seiz- 
ed the eflfects, 167. 

real and personal estate of, vests in 
assignees' by appointment, 168. 

doubt whether it will vest first in pro- 
visional assignee, and then in gene- 
ral assignees, id. 

certificate of appointment of assignees 
to be enrolled or registered, 169. 

alteration in th6 law by 5 & 6 Vict c 
122, id. 

office, when it should be searched, but 
not longer than for twelve months, 
400. 



BARGAIN AND SALE. 

is an instrument of record when en- 
rolled, 281. 

when advisable to adopt this form of 
conveyance, 281. 874. 

the six months allowed for enrolment 
are lunar months, 281, 

what consideration is necessary in. 
282. . ^ 

distinction between, when made under 
authorities, in acts of parliament, 
wills, &c. and not as appointments 
of the use, id. 



BASE FEE, 

usually created by alienation of tenant 

in tail, 85. 
operation of the 8 & 4 Will. 4, c. 74, 

upon estates tail or a base fee, id. 

BIRTHS. See Rbqistee. 

BOOKS, 
public, various, proved by copies, 339. 

BOND. 
indorsement on, of interest received, 
353. 

BOROUGH ENGUSH, 

descent in, is not uniform, 219. 

BOUNDARIES, 

of a parish may be inquired into under 
the Tithe Commutation Act, 120. 

Court of Chancery wiil not interfere 
unless some equity be superinduced, 
124. 



C. 



CANCELLATION, 

of a deed cannot revest the . estate, 
874. 

CERTIFICATE. See IiwoLvsirr devt- 
ORS, Lard Tax, Register. 
of order of justices at' sessions, when 
evidence, 340. 

CHANCERY, 

in sales made by order of, the proceed- 
inffs should be seen, 176. 

purchaser under order *of Court may 
have a title, which he. cannot force 
another- to take from him, id. 

practice in regard to opening biddings, 
id. ' 

fees received by toaster's clerk op a 
sale, 177, 

appoints a person to convey where no 
heir known, 247. 

deeds and proceedings should be in* 
spected, 317. 

recitals in decrees in Chancery not al- 
ways evidence, id. 



CHARGES, 

in respect of a. charity, may cause a 
title to be defective, although an 
indemnity be ofi^ered, 198. 

land tax may be merged or kept up 
by the party redeeming, 222. 

paid off when in exoneration of the 
estate, and when not, id. 
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CHA RGBS— con/inucrf. 

when paid off by tenant for life or ten- 
ant in tail, 223. 472. 

presumptions as tO| should be cautioos- 
ly Doade, 223. 

whett paid of by one who was mistak- 
en as to his rights, id. 
• parol evidence as to intention of pay- 
ment of, 224. 

where creditors are interested in, id. 

necessary to inquire how the rights 
of parties have accrued, id. 

of debts, exonerates the purchaser 
from seeing to the application of the 
purchase money, 239. 

of debts, what amounts to, 241. 

freehold and copyhold property made 
liable to payment of debts, by 3 & 4 
Will. 4, c. 104. 242. 

.estate given over afler charge of debts, 
how soon shall the debts be presum- 
ed paid, 245. 

advowBon and church living, whether 
they may be charged, 259. 

CHARITY. See Charobs. 

lands subject to, may be aliened with 
authority of the Court of Chancery, 
102. 

CHOSE IS ACTION, 

of the wife, how assigned, 224. 

no necessity always upon the assign- 
ment to give notice to the trustees, 
further that as a matter of precau- 
tion, 404. 

CHURCH. See Advowsor. 

the doctrine of nullum tempus occur^ 
rit ecclesia now altered by 3 & 4 
Will. 4, c. 57. 

CODICILS, See Wills. 

COMMON, 

appendant, appurtenant, and in gross, 
125. 

origin of them to be stated on the ab- 
stract, id. 

of piscary, turbary, &c. existence for a 
length of time from which their ori- 
gin may be presumed, should be 
stated, id. 

and the recent title must be shown, 
id. 

COMMON PLEAS OFFICR See Rb- 

OISTRATION, SCARCHES. 

where established, fees and office hours, 
391. 



COMPENSATION, 

may be sometimes claimed, 10! 
what is the subject of compensation, 

quit rents are, small rent chareres are, 
12. 

if sold tithe free, purchaser not bound ' 
to take the property with, 12. 

allowed, if property be not of the an- 
nual value described, 14.- 

not allowed where the difference 
amounts to half the estate, 15.. 

where one part of the property pur- 
chased is not complicatea with the 
rest, specific performanoe decreed 
with, 16. 

if one part is material to the enjoy- 
ment of the rest, 'no specific perfor- 
mance will be decreed as to any part,' 
id. 

if there be wilful misrepresentation, • 
no compensation is allowed, but pur* 
chaser may complete or not at liis- 
option^ id. 

palpable defects not the subject of, l7. 

m cases of misdescription and misrep- 
resentation, 262. 

when it shall be made, 3t8. 

* 

CONDITIONAL FEE, 

where there is no custoin to entail, and 
an attempt be made to create an' 
entail, it amounts- to a conditional 
fee, 67. 

only kind of conditional fee now exist- 
ing, 8'6. 

CONDITIONS OF SALE, 

will vary the. parties rights, 8; 

where they state that an equivale&t 
shall be given or taken, 15. 

where misdescription made intention- 
ally in, purchaser not bound, al- 
thougli there be a condition that er-^ 
rors shail not vitiate the sale, 17. 

purchaser although precluded from in- 
quiring into the freehold title, may 
show Uiat the vendor's title is im« 
perfect, 90. 

extraordinary condition ought to excite 
suspicion, 376. 

trustees and assignees ought not to 
sell under very stringent conditionsy 
377. 

often bind a purchaser to take an un- 
marketable title, id. 

should never be framed in ambiguous 
language, 879. 

cannot be varied by parol, id. 

material fact asserted by, isconelusive 
on vendor, onleasi it be within the 
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CONDITIONS OF SALE— <Mmltiiii^ 

purchaser's power to ascertain the 
contrary or otherwise, 379. 

what they should state where title 
deeds cannot be delivered up, id. 

whether the condition that no purcha- 
ser shall retract his bidding can be 
valid as against a bidder, id. 

precedents of conditions of sale. See 
Appendix, 477. 

indemnity and compensation if to be 
proposed, should be mentioned in, 

aso. 

are equivalent to the terms of an 
agreement, 881. 

CONSIDERATION, 

where a contract is not under seal 
should be proved, 263. 

if not paid upon completion of pur- 
chase, the fact may be proved, so as 
to give vendor a lien whose fraud is 
alleged, 264. 

usurious or illegal may be proved by 
parol, id. 

marriage money, or relationship, pre- 
vent a deed being voluntary, 270. 

may sometimes be letter omitted in a 
deed, 271. 



CONSTRUCTION, 

of words " equally to be divided,*' 145. 

when the aoove words occur in deeds 
to uses, or in copyhold assurances, 
146. 
"personal representatives,** meaning 

of the word, 232. 
'* next of kin,** meaning of the word, 

id. 
appurtenances, what shall pass under, 

263. 

CONTINGENT ESTATES, 

may be bound by fine or recovery by 
way of estoppel, 50. 

difierence between contingent remain- 
ders and executory devises, 59. 

title depending on the construction of, 
is marketable, id. 

CONTRACT. 

where either party is guilty of delay 
in completing, notice to be given, 

if avoided, purchaser may retain opin- 
ions taken on the abstract, 3. 

requires great caution to prepare, 6. 

formerly revoked a devise,. 129. 

afler contract vendor becomes trustee 
for the purchaser, id. 

changes the nature of the property as 



between vendor and purchaser, 130. 
when property is stated by, to be of a 

certain annual value, it must be 

proved, 262. 
not under seal, consideration must be 

proved, 263. 
riglits of purchaser under, when by 

parol and when by writing, 409. 

CONVEYANCE, 

not necessary for the purchaser to ten- 
der a conveyance where the vendor 
cannot make out a title, 20. 

agreement for giving land confirmed 
by the commissioners shall amount 
to a conveyance under the Tithe 
Commutation Act, 120. 

by lease and release where estates are 
limited to trustees and the heirs of 
the survivor, 146. 

by trustees who ought to have convey- 
ed, may be presumed, 442 — 446. 

COPARCENERY, 

estates in, differ from joint tenancy^ 
dLC. in regard to warranty, 147. 

feoffee of grantee of a coparcener can- 
not take advantage of the warranty 
against other coparceners, id. 

COPIES. See ATTxarED Copies, Evi- 

DEKCE, PCRCHABXR, TrTLB. 

what a vendor must procure, 325. 

when purchaser entitled to, id. 

what may be proved by and bow au- 
thenticated, id. 

of register of births, marriages, ^lc ' 
327. 

when made out by an official person, 
329. 

of public books and documents, what 
and when evidence, 339, 340. 

of enrolled deeds, 841. 

of documents which are not quite pri- 
vate, id. 

to be used in evidence need not always 
be stamped as attested, 848. 

made by a copying machine, whether 
it may be evidence, id. 

of a probate are not admissible 351. 

of what documents a purchaser is en* 
tilled to, when nothing is stipulated 
about the deeds, 373. 



COPYHOLDa See EffmANCHisEXBinr. 
Merger. 

whether a vendor be bound to procure 
copies of court roll for examination 
with abstract, 6. 

vendor may refer purchaser to place 
where the court rolls are, id. 
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COPYHOLDS— con/tnuerf. 

deed of disposition by coromissioners 
of bankrupt tenant in tail, to be en- 
tered upon the court rolls, 55. 
difference between customary freeholds 

and, 63. 
descent and custom vary, 63. 
when held for lives, 64. 

what the abstract ought to set forth, id. 

if there be no custom as to barring en- 
tails in copyholds they may be bar- 
red by surrender, 66. 

if an entail be attempted to be 
created where there is no custom to 
entail the devisee takes a condi- 
tional fee, 67. 

surrenders made out of Court, and no 
custom to present them immediately 
causes risk to a purchaser, 68. 

difference of freebench and curtesy in 
regard to copyhold and customary 
freeholds^ id. 

passed under a devise of real estate, 
when there was no devises to the 
uses of a will, 69. 

devise of customary freeholds was re- 
quired to be duly attested prior to 
the new Wills Act, but a devise of 
copyholds surrendered to the use of 
a will need not have been so attest- 
ed, id. 

a will admitted to probate in the Ec- 
clesiastical Courts, not always suffi< 
cient as a devise of, 70. 

surrenders may by custom be made 
out of Court, id. 

new Wills Act allows devises of, 72. 

license of the lord to demise, should 
be produced, 113. 

equitable estates in, are not subject to 
the 'same liabilities as legal estates, 
136. 

when mortgage discharged, satisfkc- 
tion on the roll should be entered, 
141. 

mortgagee of must^ if admitted, sur- 
render when paid ofiT, 142. 

a release to party admitted, vests the 
estate or right in releasee, id. 

mortgagor may release to mortgagee, 
if admitted, without a second fine, 
when, id. 

to avoid payment of fine may be a 
fraud on the lord, id. 

when allotted under an Inclosure Act, 
admittance is required, 156. 

forfeiture may be waived, 207. 

]ord*8 right of seizing for a forfeiture, 
barred after twenty years, 200. 

customary descent to be attended to, 
219. 



trust estate in, generally devolves as 

legal estate, id. 
if customary descent be not known, 

the common law descent obtains, 
• 220. 

liable now to judgments, 320. 
wills under 1 Vict. c. 26, are to be 

on court rolls, 412. 

CORPORATIONS, 

lay corporations may let their lands, 

102. 
conveyance by, how it should be made, 

280. 
books of, to what extent evidence, 343. 

COSTS, 

purchaser may not in case of dispute 
be allowed, if unreasonable objec- 
tions are raised, 7. 

purchaser may sometimes recover the 
expenses of investigation, 19. 

COURT ROLLS, 

whether a vendor be bound to procure 
copies of court roll for examination 
with the abstract, 6. 

vendor may refer purchaser to the 
place where they are, id. 

every tenant who has a prima facie 
title to copyhold has a right to in- 
spect, 67. 

stranger may be compelled to produce 
them, id. 

purchaser may require vendor to pro- 
duce copies of court roll, if he can- 
not procure production of, id. 

purchaser ought to search for twenty 
years back, id. 

copies of the vesting order and of the 
appointment of assigness in cases of 
insolvency are to be entered on the, 
71. 

trusts not generally noticed by, id. 

wills must be entered on, 72. 

may be explained by rough notes of 
the steward, 267. 

not strictly records, how authenticated, 
323. 

to what extent they are evidence, 324. 

purchaser cannot require copies to be 
made out if the originals are pro- 
duced, id. 

purchaser may be referred to the 
originals, id. 

doubtful whether they are notice, 411. 

wills under 1 VicL c. 26, are to be 
entered on, 412. 

COVENANTS. See Covenant to 

PRODVCB DbBDS. 
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COVENANTS— continued. 

and conditions may be lost by merger 
of the estate in respect of which 
,they arose or were createdi 256. 

what bind assignees of land, 9(S9. 

when vali4» so as to run with the land', 
371. 

how affected, where a party takes an- 
der an appointment, id* 

for further assurances, what may be 
' required under this covenant, 373. 

effect of covenant that property is free 
where purchaser, has notice of cer- 
tain incumbrances, 41 L 

COVENANTS TO PRODUCET 
DEEDS. S^ TiTLB Deeds. 

who should enter into tlie covenants 

when the property is in settlement, 

876. 
case of Barclay v. Raine, remarked on, 

368j ■ . 

what IS a valid covenant to produce 
. deeds, id. 
' where a purchaser having only a 

covenant :to produce, sells agitin, 

371. . 
' schedule annejced to, sometiines gives 

notice of early deeds, 430. '. 

Creditor. 

seizing bankrupts gOod^ in execution, 
167. . • . . 

CROWN. See Searches. 
nullum tempus occurit regi narrowed 

by the 9 Geo. 3, c. 16, 186. 
grant fi'om, should not be dispensed 
. with, except where good secondary 

evidence can be adduced of it, 201. 
foundation of croWn grant may be in- 

(juired into, 202. 
receivers under the Court of Chancery 

are accouptants to, 395. 
debtors ^nd accountants to the crown 

ta be searched .for at the Common 

Pleas Office, 390. > 
individuals liable as debtors and 

accountants to the crown, 394. 
some debtors not liable till debt be- 
comes- matter of record, 395. 

CROWN LANDS. 

leases enrolled at office of Commis- 
sioners of Woods and Forests, 114. 

acts of parliament relating to, whether 
they exempt grants from registra- 
tion, id. 

CUSTODY OF DEEDS. See Title 
Deeds, Covenant to Produce. 



CUSTOMARY FREEHOLDa See 
Copt HOLDS, 
usually pass by bargain and sale, 69. 

CUSTOMS, 

how generally proved, 65. 

to lease without license, not proved by 
showing old leases, 66. . 

two instances of a custom are suffi- 
cient, id. 

to bar by recovery and by surrender, 
may both subsist together in the 
same manor, id. 

if ciistom to entail subsist, there -is al- 
ways some mode of barring the en- 
tail, id* 
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DATE, 
parol evidence may be given as to, 
265. • 

DEATH. See Presumption, Register. 

DEBTa See Judgments. 
to the crown to be entered-, since 18d8» 
at the Common Pleas Office, 389. 
DECLARATION. See Hearsay, Pedi* 
oree. 
under the Abolition of Oaths Act, to 

prove identity of parcels, 20j3. 
voluntary declarations and affidavits of 

no legal validity, 215. 359. 
'by persons in pedigree cases, 357. 
by persons under £e apprehension of 
-' death, 958. 
under the Abolition of Oaths Act, 356. 
360. 

DECREES. See Chancery, JviM>MEKTSL 
should be inspected, 317. 
recitals in, not. always evidence. Id. 
in Chancery,, and orders and reports, 

&c., where recorded, 316. 
where registered under 1 & 2 Vict c. 

110, id. 

DEED. See Equity, TnxB Deeds. 

to declare the uses of a fine, and to 
lead" the uses, 47. 303. 

inddkited and enrolled, made by commis- 
sioners of a bankrupt to bar the en- 
toil, 53. . 

loss of important deed, what evidence 
should be given, 199. 

when not executed by a party who 
ought to have executed, 203. 

informality in the attestotion or execu* 
tion of a document prior to January, 
1838..203. 
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under seal, not be contradicted by parol, 
except in equity by special jurisdic* 
lion, 263« 

date of, may be explained by parol, 
265. 

explanation of, but not contradiction 
of, may be proved, id. 

may sometimes operate differently from 
the mode in which it was intended, 
266. 

covenant by, may be in effect a grant, 
id. 

attestation and execution to be atten- 
ded to, 269. 

execution of, by a marksman, id. 

interlineations and corrections in, may 
excite suspicion, but are not grounds 
for invalidating a title, 270. 

length of time during which it may 
mirly be consider^ to be under 
execution, 272. 

alteration, what may be made in, id. 
375. 

acknowledgment, enrolment of, 273. 

when executed by attorney, principal 
should be living at execution, id, 

purchaser not bound to take his con- 
veyance by deed signed by power of 
attorney, id. 

if several names appear as parties to, 
inquiry should be made, if reason 
not apparent, id. 

a mere technical error in, may per- 
haps be corrected by the Court, 
without extrinsic written evidence, 
291. 

lost or destroyed, not important, if old, 
436. 

when recited deeds are to be called 
for, 427. 

DESCENT. See Borovoh-Enolish, 
CoPTHOLn, Gavelkind, Possession. 

title founded on pedigrees and descents 
considered honourable, 211. 

possession of ancestor necessary to 
found title under, id. 

common rules in relation to, under 3 
&, 4 Will. 4, c. 106..id. 

formerlv not easily changed from ma- 
ternal to paternal, or vice versa, 212. 

old law, that real property should es- 
cheat rather than ascend, 213. 

under the new act, last owner is to be 
regarded as the purchaser, id. 

half blood may now inherit, 214. 

certificates necessary to make out one 
descent, id. 

what points require attention in a title 
by, 215. 

NOYBMBER, 1847.^20 



attainder of a person will not, after he 
is dead) stop a descent being traced 
through him, 216. 249. 

in copyholds, customary descents to be 
attended to, 219. 

DEVISEE. See Will. 
formerly revoked in equity by a con- 
tract for sale of the equitable inter* 

est, and at law totally by a transfer 

of the legal esUte, 129. 
of estates in mortgage, subject to the 

charge affecting them, 140. 
mortgage operates as a revocation pro 

tanto, id. 
when void from incapacity of testator, 

lapse of time may be of avail, 206. 
should be seen that the matter can be 

given b^ will, 229. 
what possibilities cannot be the subject 

of, 230. 
formerly what might be assigned might 

be devised, id. 
property which may be the subject of, 

id. 
the whole will should be seen, 246. 
when trust estates pass under, 237. 

246. 

DEVISEE, 
when an attesting witness to the will, 

205. 
is personally liable to the extent of 
lands descended, 240. 

DISCLAIMER. See Trustee. 

DISSEISIN, 
may be of equitable estates, 448. 

DISTRIBUTION, 
must be received by those legally au» 
thorized, 231. 

DOOMSDAY BOOK, 
what it is, 335. 

DOWER, 

may be barred by jointure, 78. 

practice is to call for the deed of set- 
tlement creating the jointure, but 
not the title to the jointure lands, id. 

equitable jointure may be a bar of, id. 

old form of limiting estates in trust to 
bar dower disapproved, 80. 

altered by the 3 & 4 Will. 4, c. 74, 
and 2 & 3 Will. 4, c. 105, id, 81. 

if a long term of years be assigned in 
trust for a purchaser, he could re- 
ouire a fine to be levied to bar 
dower, 81. 453. 
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DOWER— conltnfi«i{. 
acts affecting, are 3 & 4 Will. 4, c. 

74^ and 2 & 3 Will. 4, c. 105..81. 
of lands of which the husband died 

seized, whether legal or equitable, 

82. 
declaration of husband by deed or will 

to bar his wife, parties must ha?e 

been married alace January 1834.. 

id. 
may now be had of equitable estate, 

130. 
terms of years attendant, whether to 

be assigned as a protection against, 

452. 



E. 



EASEMENTS, 
not to be defeated by showing that the 
right commenced within twenty 
years, 39. 
if enioyed for forty years the right is 
inaefeaflible, but forty years would 
not bind a purchaser to take a title 
to, id. 

ECCLESIATICAL PERSONS, 

their inability to alienate possessions, 
except under special acts, 261. 

ECCLESIASTICAL SURVEYS, 
in 26 Hen. 8..335. 
inquisitiones nonarum, Ed 3.. id. ' 
of religious houses, as to dissolved 
monasteries, 336. 

ELEGIT. See Jvdgmekt. 

estate by, sometimes assigned to pro- 
tect, 142. 

entirety of estate may now be taken 
under, 384. 



ELECTION. See Heik, Monet. 
as against the heir, may be the means 

of supporting a devise otherwise 

defective, 87. 
presumption of election from acts of 

parties, 473. 
of legatee to take property in his own 

right or as executor, id. 

ENDOWMENT, 
of a vicarage, when it should be shown, 
118. 

ENFRANCHISEMENT. See Copy- 

HOLDS. 

title of the freehold in the lord, as well 
as the tenant^s title, is to be consid- 
ered, 148. 



may affect the estate of the issue in 

tail, id. 
a legal freehold, and equitable entail 

in copyholds, will not merge, 149. 
of copyholds under the 4 & 5 Vict. c. 

85..149. 
abstract of the act for enfranchisement, 

see AppBifoix. 

ENROLMENT. See Baeoain abd Sau. 



ENTAIL. See Ebtatb Tail. 



ENTRY. 
right of, sometimes lost by descent cast, 
184. 



ENTRIES, 
on the court roU, of what they consist, 
65. 



EQUITABLE INTERESTS, 

may be found by valuable considera- 
tion, 52. 

usually descends and are sovemed by 
the same rules as legal titles, 130. 

dower may now be had of equitable 
estates, 131. 

judgments now afiect them, 132. 

not liable to forfeiture in the same man- 
ner as legal estates, by fine, &c* 
134. 

no degrees of equitable estates, id. 

equitable mortgagee with deeds, not 
subjected to Uie performance of co- 
venants and obligations, 135. 

equitable assignee of leaseholds is lia- 
ble to covenants, &c. 135. 

are subject to crown debts, 136. 

may be the subject of disseisin, 197. 

almost any agreement may be an as- 
signment in eaoity, 269. 

right of equitable mortgagee as re- 
gards judgment creditor, 397, 398. 

priority in point of time generally 
gives priority of right, 407. 414. 

may be the subject of disseisin, 448. 

EQUITABLE TITLE, 

not marketable without the legal 
estate, 129. 

may fail without the legal title, 132. 

volunteer claiming under, takes 'Sub- 
ject to all otlier equities, id. 

when strengthened by the legal title 
may be held, although founded on a 
forgery against a claimant, 133. 

EQUITY, 
will relieve against forfeitures in cer- 
tain cases, 106. 
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EQUITY— «m/t»tt«i. ' 

and against penalties, 107. 

will support instrurtients in favour of 

meritorious objects, 108. 
as between the husband and wife's es- 
tate, where money is raised to 

pay the wife's debts, 196. 
gives relief beyond the periods fixed 

by the Statute of Limitations, in 

cases of fraud, mistake or surprise, 

198. 263. 265. 
assignment in, may be in the form o« 

an agreement, 269. 
decides which testamentary paper 

shall have effect where there are 

several proved, 814. 
will not allow effect from*a covenant 

or agreement immoral or improper, 

4oa 

ESTATES BY ENTIRETIES, 

distinction as between these estates, 

and estates in joint tenancy and in 

common, 143. 
wife should join in assurances of, id. 
where fine or recovery levied by one 

tenant, neither the other tenant nor 

the issue are affected, id. 
distinction where husband and wife 

are tenants in remainder for life, 

145. 

ESTATES FOR LIVES, AND YEARS 
DETERMINABLE ON LIVES. 
See Tknamt fob Life. 
sometimes perplexing cases occur in 
reference to the rule in Shelly's 
case, 86. 
entails created out of, barred by deed 
without fine, id. 



ESTATES FOR YEARS. See Lease, 
Leasehold, Terms of Years. 

estates by statute merchant, and of 
the staple, sometimes assigned to 
attend to protect, 142. 

ESTATES TAIIi. See Coptholds. 

when converted into a fee the kind of 
bar relied on should be considered, 
46. 

where reversion in the crown not ca- 
pable of being[ barred, 52. 

woman teni£nt in 'tail ex provisione 
virif id. 

of bankrupt commissioners may bar, 
53. 

assurance under a tenant in tail, and 
twenty years' possession, is a bar, 
164. 



common instances of limitations in 

tail, 214. 
whether it should be barred by fine or 

by recovery, 257. 

ESTOPPEL, 

is a rule of law, 49. 
may be by recovery or fine, id. 
what estates are bound by, 50. 
whether created by deeds qf lease and 

release, qu. id. 
recital of a particular fact may bind a 

party to the deed by, 51. 

EVIDENCE. See Abstract, Pre- 
svHPTioif, TrrLB. 

difference whether to be made upon a 
purchase or a mortgage, 18. 

upon a reference to the Master as to 
title, a vendor may be compelled to 
produce all deeds, &c., 22. 

rules of evidence in Court more strict 
than those adopted by conveyancers 
out of Court, id. 

Courts adopt these rules in conveyan- 
cing matters, 23. 

in regard to lands being tithe free, 

derived from the court rolls generally 
certified by the steward, 64. 

production of old leases is evidence of 
lands being usually Ictten, 99. 

what letting is sufficient, 99. 

receipts or rent rolls to prove the ac- 
customed rent, id. 

in ecclesiastical leases, by recitals 
that certain requisitions are compli- 
ed with, 101. 

maps and documents deposited in 
bishop's registry, id. 

copies or extracts from agreements 
confirmed under the Tithe Commu- 
tation Act, and maps and plans an- 
nexed thereto are made, 119. 

in titles to tithes, the intermediate 
title between the original and the 
modern grant need not be produced. 
121. 

of the existence of a manor is by hold- 
ing courts, the exercise of rights, 
&c., 123. 

or the existence may be proved by 
general reputation, 124. 

the amount of profits of a manor sold 
should be proved, id. 

what should be given where an impor- 
tant deed is lost, 199. 

letters of administration, how far re- 
garded as, 215. 

parol, as to intention -of party paying 
off charge, 224. ' 
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EVIDENCE— eon/tmieiL 

two kinds— parol and specialty, 263. 

contract or writing not under sea], 
consideration must be proved, id. 

parol not allowed in contradiction of a 
document under seal, id. 

parcels if expressly inserted in a deed 
cannot be excluded, except on the 
ground of fraud or clear mistake, 
id. 

parol, ma J be given as to tbe date of a 
deed and the time of holding, 
265. 

where one writing is opposed to ano- 
ther, verbal evidence may be given 
in explanation of the contradiction, 
266. 

a day-book allowed to explain a writ- 
ten document, 267. 

rough notes of stewaird may explain 
the court rolls, id. 

a« adopted by the Courts, and as ad- 
milted among conveyancers, id. 

of the Court is the more strict, 268. 

a mere technical error in a deed may 
perhaps be corrected without extrin- 
sic written evidence, 291. 

recitals in decrees not always evi- 
dence, 317. 

what documents may be proved by co- 
pies, 325. 

leases, grants, maps, &c., deposited 
under the acts empowering ecclesi- 
astical leases, 328. 

what are considered the primary evi- 
dence of titles, 334. 

public books, surveys, registers, certi- 
ficates, and other public documents 
enumerated, 335—^43. 

what is secondary evidence, and when 
to be received, 345. 

in cases of loss or destruction of ori- 
ginal evidence, what proof is re* 
quired before secondary evidence 
admitted, 345. 351. 

of an unstamped document none can be 
given, 346. 

attested copy of a mortgage is doubt- 
ful evidence, 347. 

almost any ancient document from un- 
suspicious custody may be, 349. 

books, pedigrees, plans, &.C., are fre- 
quently, 350. 

attested copy of a probate is not, 351. 

memoranda and papers of person de- 
ceased are sometimes, 352. 

entries made by parties against their 
interest, 353. 

answers to observations on title should 
be eigned by vendor's solicitors, 
4C0. 



EXCHANGE, 

when made of leaseholda, lewir's title 
should be shown, 149. 

the alienee of ooe party to, may be 
entered npon, but he has no lighi of 
reentry upon the other party to the 
exchange, id. 

condition upon, is entire, but the war- 
ranty may extend to part, id. 

made under act of parliament &c., 
power of re-entry may be made to 
extend to the assigns, 150. 

when made under an inclosure act, 
each party's title remains the sane, 
155. 

efiected in two ways, 294. 

warranty and eviction clause io, id. 

assignee of party to an exchange cao- 
net take advantage of a warrant j, 
id. 

EXCHANGES OF COMMON FOXD 
LAND, 

evidence that value of RP^ierty re- 
ceived was equivalent, 153. 

deed of exchange of copyholds is to 
be entered on the court rolls, id. 

other points to be observed under the 
act for, id. 

EXCHANGES OF GLEBE LANM, 
particular investigation required in 

these cases, 151. 
eviction may take place under the act 
as against one party, but not as 
against the incambest, 152. 

EXECUTION. See Judghsrts. 

question as between execution credi- 
tor and the assignees of a bankrupt, 
167. 

sale by sheriff under, need not always 
be by auction, 168. 

EXECUTOR. See ExEovTORSHip. 

should consent to bequests of leasdiold 

or personalty, 112. 
may assign a term and do many acts 

before probate, 233; 
executor of, is the representative of 

the testator, id. 
where there have been several, aod 

one or more are dead, id. 
whether one may be executor to a 

testator, and renounce acting in 

other estates, of which the testator 

was executor, 235. 

EXECUTORSHIP, 
and administrations necessary to aa- 
thorize receipt of personaltyi 231* 
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EXEC UTORSHIP— ^on«m«ed. 

pereonal representatives, meaning of 

the word, 232. 
and adminiBtrations often granted by 

the wrong court, 233. 

EXEMPLIFICATIONS. 

different kinds of, what documents 
may be exemplified, 323. 

F. 

FAIR, 

right to hold, may be presamed from 
long possession, 441. 

FAMILY DOCUMENTS, 

what may be given in evidence, 350. 

FEE SIMPLE. See Freehold. 

where attempted to be gained by a tor- 
tious conveyance, 57. 
in titles *to estates in fee it should be 
seen that the rules against perpetui 
ties, are not offended, 69. 

FELONY. See Attaiiidbr, Forhbi- 

TORE. 

FEME COVERT. See Husband and 
Wife. 

may dispose of lands or money to be 

invested in lands by deed as if she 

were a feme sole, 81. 
deed to be acknowledged, 82^ 
choses in action of, how assigned, 224. 
rights of, after and before coverture, 

223. 
form of receipts to be given by, id. 
consent of, in Court, of what avail, 

229. 

FEOFFMENT, 

of gavelkind lands by infants must be 

made in person, 84. 
livery of seisin should be indorsed, 
278. 

FERRY, 

right to, may be presumed from long 
possession, 441. 

FINES, 

how they operate as a bar to estates 

tail, 46. 
how they differ from a recovery, id. 

304. 
as a conveyance by married women, 

as a bar to estates uil, as a bar by 

non claim, 47. 
different kinds of fines, id. 



what charges, powers, or conditions 
are barred by, 48. 

bind by estoppel, 49. 

tenant in tail of the gifts of the crown, 

. with reversion in the crown, could 
not bar the entail by, 52. 

tithes should be specifically named 
in, 121. 

a second fine may be necessary, 
where wife has joined only to let 
in a mortgage, 135. 

levied of wife*s estate to let in a mort- 
l^age will not change the descent, 
id. 

fine levied by one of tenants by entire- 
ties or in common, 144. 

levied by termor with a view of gain- 
ing the fee, 310. 

deeds to lead and declare uses of, taken 
as part of the assurance, 302. 

the first use under deeds to lead or de- 
clare uses of, is executed, 803. 

deed to lead uses of, may be varied or 
revoked before fine is levied, but 
deeds to declare uses cannot be with- 
out power reserved, id. 

abolished by 3 & 4 Will. 4, c. 74, id. 

are tortious conveyances, id. 

misdescription of parcels and parties 
in, remedied, 308. 

*< land," meaning of this word in, id. 

how evidenced and where recorded 
310. 

in Wales and Cheshire, how confirm- 
ed, 311. 

different kinds of, id. 

notice of a fine, to what it leads a pur- 
chaser, 414. 

PINES OF COPYHOLDa See Copy- 
holds. 

FORFEITURE, 

may be incurred by a termor who le- 
vies a fine and makes a feofilment to 
gain a tortious fee, 58. 

equity will relieve against in case of 
non-payment of rent, 106. 

what forfeiture equity will relieve 
against, id. 

but acts occurring by inevitable acci- 
dent will be relieved, id. 

tenant cannot insist upon, when occa- 
sioned by himself, 108. 

equitable estates not liable to, as legal 
estates are, by fine or recovery, ^c, 
134. 

of lands held by a corporation not em- 
powered to hold land, 203. 259. 

of lands from their having been the 
property of an alien, 202. 
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of lands held by a corporation not em* 
powered to hold land, 203. 259. 

of copyholds may, be waived, 207. 

lord's right of seizing for, is barred af- 
ter twenty years, 206. 

FORGERY, 
title derived nnder a ibrged will may 
be good after a lapse of time where 
Dorcbaser has the legal estate, and 
oought without notice, 456. 

FRANCHISE, 
grant, or some evidence of it, to be pro- 
duced, 125. 

FRAUD, 

in obtaining an act of parliament is 
ground for relief in chancery, 175. 

FREEHOIJ)S, 

titles to, are the most common, and 

every kind of evidence applies, 45. 
when derived out of an estate tail, the 

entail most be shown to have been 

duly barred, id. 
where gained by means of a tortious 

conveyance, 57. 
what plan adopted where attempted 

to be gained by a termor, 59. 210. 

G. 

GAVELKIND, 

lands in Kent always presumed of this 
tenure, 25. 

dower in these lands as a moiety held 
during widowhood, 68. 

the descent is chiefly to be regarded, 
84. 

rents and rights of common descend 
according to the custom, but not 
tithes out of these lands, id. 

feoffments may be made of these lands 
by infants, id. 

disga veiled by act of parliament, 85. 

doubts as to descents among collater- 
als, 219. 

tithes out of, descend according to the 
common law, 220. 



may be made, although in the form of 

a covenant or of a reservation, 2^. 
meaning of the term, what is osually 

conveyed by, 279. 
whether things which lie in grant may 

be revested by cancellalloQ of the 

grant, 374 



H. 



HALF-PAY. See Pensiors. 

HEARSAY. See Pediobee. 
admitted in pedigree cases, 356. 
of servants and strangers not admissi- 
ble, 357. 

HEIR, 

may be pnt to his election under a 
will, 204. 

or devisee of lands descended is person* 
ally liable to the extent of the pro- 
perty, 240. 

even settlements on marriage of lands 
descended exempts the property 
from claims of creditors, 241. 

trustees and mortgagees dying with- 
out known heir, 247. 

HERALDS, 
books of, 336. 

HUSBAND AND WIFE. See Fsve 
Covert. 

where wife joins to let in a mortgage 
only, another fine or deed acknow- 
ledged by her sometimes necessary 
to make a good title, 135. 

interest of the wife released without 
fine to the terre-tenant, 224. 

separate use of wife, general rules as 
to anticipation, 226« 



L 



GIFT, 
meaning of the term, 279. 

GRANT, 

of the crown should generally be pro- 
duced, 201. 

the grounds on which a crown grant 
has been made may be inquired 
into, 202. 



IDENTITY, 

of parcels is necessary, 40. 

when doubtful, twenty or thirty years 

may prevail in favour of the title, 

208. 
how to be proved, id. 
how it should be kept up, 261. 



IDIOT. See Incapacitated Persons. 

INCAPACITATED PERSONS, 
under act of 2 & 3 Will. 4, c. 71, (as 
to prescription,) term during v^hich 
any one is infant, idiot, non compos, 
or feme covert, is not to be reckoned, 
127. 
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INCLOSURE. See Allothent, Award. 

when allotments are made generally 
in respect of lands held under dif- 
ferent titles, what should be shown, 
154. 

under modern acts for, commissioners 
are sometimes authorized to distin- 
guish lands held under different titles 
by a deed, 155. 

lands approved before inclosure made 
do not draw afler them any right 
to the waste, id. 

in exchangees under inclosure acts title 
of each party remains the same, id. 

commissioners of, authorized to charge 
or mortgage for payment of ex- 
penses, id. 

priority of terms of years created for 
that purpose, id. 

eflect of conveyances and wills made 
before award executed, 157. 

several clauses in acts for, are merely 
directory, 160. 

appeal to quarter seasions under acts 
for, 161. 

claims to be delivered to commission- 
ers for, id. 

commissioners under acts for, exceed- 
ing their powers, id. 

neglect to make claims under the 
General Inclosure Act, id. 

neglect to enrol awards, how provided 
for, id. 

proceedings under acts for inclosing 
open common field lands, 168. 

caution in sales under these acts, 
where commissioner has died, 172. 

award wrongly made will not be cured 
by lapse of time, 204. 

INCORPOREAL HEREDITAMENTS. 
See Advowson, Rights of Wat, 
Tithes, &c. 
rules applying to these exclusively, 
117. 

INCUMBRANCES. See Legal Es- 
tates. 

protection against, by terms assigned 
or legal estate, 450—454. 

INDEMNITY, 

purchaser not bound to take an, 10. 
vendor never bound to give an indem- 
nity, 198. 

INDORSEMENT. See Attestatios, 
Bond, Notice. 

on some principal deed of a partial 
sale should be made when the deeds 
are not given up to a purchaser, S67. 



INFANT, 

if he executes after he is of age, spe- 
cial attestation should be indorsed, 
271. 

INSOLVENCY, 

meaning of this word, when inserted 
in a lease or legal document, 106, n. 

INSOLVENT DEBTORS, 

copies of the vesting order and of the 
appointment of the assignees are to 
be entered on the court rolls, when 
insolvent possesses copyhold pro- 
perty, 71. 

copyholds not within the vesting order, 
under the 1 & 2 Will. 4, c. 56, id. 

meaning of the word insolvency when 
in a lease, 106, n. 

securities given ;by, within three 
months of insolvency, are void, 170* 

inquiries upon a sale under the Insol" 
vent Debtors' Act, 171. 

proceedings, how proved, 311. 

vesting order by the Court, appoint- 
ment of assignees, id. 

certificate of discharge of, 940. 

searches at the office, 400. 

INSURANCE, 
as to moneys received in a mortgage 
for, 276. 

INTERLINEATIONS. See Deed. 

INTESTACY, 

not conclusively proved by letters of 
administration, 215. 

an inoperative will may be some evi- 
dence of, id. 



J. 



JOINT TENANCY, 

not so much favoured in equity as ten- 
ancy in common, 145. 

estates in trustees are generally in 
joint-tenancy, 146. 

partners hold property in, rights of 
representatives of partners deceased, 
147. 

JOINTURE. See Dower. 

legal or equitable, may bar in certain 

cases, 78. 
manner in which husband is bound 

when wife is a minor, 79. 

JOURNALS OP THE LORDS AND 
COMMONS, 
printed copies, 335. 
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JUDGMENTS. See CHANcnT, Db- 
CBECs, Sbaechm, VVarkaht or At- 
torney. 

registered under the 1 & 2 Vict c. 
110..318. 

notice of, will charge the party, al- 
though not registered, id. 

how proved, id. 

in the House of Lords and in inferior 
courta, how proved, id. 

aatislaction should be entered up or re- 
leai>e given, 319. 

assignment of, may be had as a protec- 
tion, id. 

not binding unless registered in regis- 
ter counties, 32(X 

copyholds and trust estates now liable 
to, id. 

leaseholds not affected until execution 
issues, id. 

do not relate back to the first day of 
the term as formerly, id. 

the entirety of real estate may now be 
taken under an elegit, 384. 

upon what parties now binding, and 
what may be taken under, id. 385. 
387. 396. 

memoranda to be left every five years 
at Common Pleas Office, and what 
it should contain, 388, 389. 

an old judgment found subsisting 
against a vendor, what effect o^ 
396. 

eflfect of, under 8 & 4 Vict c. 82. 
397. 

creditor by, his rights as regards an 
equitable mortgagee, id. 398. 

K. 

KING. See Csown. 



LAND TAX, 

acts exempt from necessity of showing 

sixty years* title, 40. 
mines reserved when sales made by 

ecclesiastical persons under, 41. 
inquiries necessary, where sales are 

made under these acts, 171. 
certificate of redemption should be 

produced, 221. 
books relating to, where kept, id. 
may be redeemed by strangers if not 

redeemed by the owner, id. 
may be merged or kept up as a charge 

by the party redeeming, 222. 
certificates of redemption of, when re- 
quired as evidence, 340. 



LEASE FOR A YEAR, 

loss of, afler twenty years, not impor- 
tant, 201. 

now unnecessary, 280. 

presumed from recital in the release, 
443. 

LEASEES. See Leabebolds, Xjcerss. 

by tenants in right of their churches, 

and by corporations aggregate, &c., 

what requisites are to be obfierved, 

95. 
leases made under the several statutes 

enabling and dinibling, must, ** fol- 
low the pattern*' of the 32 Heo. 8, 

c. 28..96. 
distinctions under the several leasing 

statutes, 97. 
equitable or virtual surrender of the 

old lease is equivalent to the actual 

surrender, 98. 
some concurrent leases valid, id. 
lands proved to have been fbnnerly 

letten by production of old leasesi 

id. 
the accustomed rent is proved by old 

receipts or rent rolls, 99. 
where lands have not been letten for 

twenty years no accustomed reut, 

id. 
what 18 considered to be the best rent, 

id. 
upon inclosures, the parson or vicar is 

usually empowered to lease, 100. 
houses in cities and towns, under 14 

Eiiz. c. 11, leased for forty years* id. 
new acts enabling incumbents and 

ecclesiastical corporatk>ns to lease, 

id. 
parsonage house and ten acres of 

glebe not to be leased under these 

acts, 101. 
evidence from recitals that certain 

terms in these ecclesiastical leases 

have been complied with, id. 
ecclesiastical leases for ninety-nine 

years may be granted for buildings, 

id. 
no fine to be taken on these ecclesias- 
tical leases, 102. 
old leases to be surrendered with con- 
sent of ecclesiastical commiseioDer^ 
&c., id. 
under powers, must appear to be 
in conformity with the power, 103. 
made under settlements, what are the 

common terms of, 104. 
to be made by party when in posses- 
sion under limitations, 104. 
covenants and conditions under which 
a lease is granted are importaat to 
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LEASES— con/inui^J. 

be set fbrth, particularly clause of 
re-entry, 105. 

equity will relieve against right of re- 
entry in certain cases, id. 

letting lodgings not a breach of the 
covenant not to assign or underlet, 
106. 

clause of re-entry making the instru- 
ment void, 107. 

tenant cannot take advantage of a for- 
feiture by his own act, 1&. 

if granted in ejccess under a power, 
may sometimes be cut down, 109. 

renewed lease or interest to be taken 
for the benefit of party beneficially 
entitled, id. 

if leases are surrendered in order to be 
renewed the underieases should con- 
tinue, under 4 Geo. 2, c. 28.. id. 

what should be regarded in purchases 
of renewable leases, 110. 

loss of original leases will not always 
render the title unmarketable, 201. 

distinction- between, when made under 
appointments of the|use,and when ta- 
king efiect out of the interest of the 
lessor, 282. 

by tenants in tail, husbands seised jure 
Dxoris, and ecclesiastical persons, 
id. 

of freehold interest must be made by 
livery, or what is equivalent, 283. 

quaere, whether an instrument be an 
assignment or underlease, id. 

counterparts of, are admitted in evi- 
dence, 354. 

whether crown grants are within the 
register acts, 400. 

underlessee is bound by contents of the 
original lease, with exception stated 
to the rule, 425, 426. 

original lease presumed from recitals, 
442. 

LEASEHOLDS. See Lease, Terms 

or Years, Uicderlease. 
purchaser not compellable to take long 

leaseholds for freeholds, 15. 
original grant or lease should be set 

iorth, 87. 
intermediate assignments need not 

always be produced, id. 
sometimes even the original lease may 

be dispensed with, id. 
title of freeholder or lessor should be 

produced on sale of, 88. 
intended lessee cannot as plaintiff call 

on intended lessor to produce the 

freehold title, id. 
in the case of a bishop's leaae, the firee- 



hold title was not thought necessary 
to be produced, 89. 

leases of charity lands liable to be set 
aside if granted for inadequate con* 
sideration, 90. 

if tlie lease be an underlease the pur- 
chaser should inquire for the original 
lease, id. 

when purchased, the receipt for the 
last rent paid should be produced, 
94. 

how future assignments may be res- 
trained by the landlord, although he 
give license for a present assign- 
ment of, id. 

when bequeathed, executor's consent 
should be shown, 110. 

in exchanges or partitions of, lessor's 
title should be shown, 149. 

advantages to a purchaser of, that the 
title is deduced from assignees of a 
bankrupt or insolvent, 263. 

not subjected to judgments until exe- 
cution issues, 320. 

LEASE AND RELEASE, 

the lease may be a lease at the com- 
mon law with an actual entry there- 
on, 280. 

conveyance by, when made by a cor- 
poration, id. 

al ways regarded as an innocent mode of 
conveyance, id. 

LEGACY. See Charge. 

LEGAL ESTATE, 

importance of it, and the devolutiq^ of 
it, as regards fines and recoveries, 
dower, the rule in Shelly's case, &c., 
250. 

oflen perplexed by informal appoint- 
ments, 250. 

to what extent a legal estate w^ill pro- 
tect against incumbrances or claims, 
454. 

LEGITIMACY. See Prbsumptiom. 

LESSEE, 
cannot allow a right of road over the 
leased property so as to bind the les- 
sor, 127. 

LICENSE, 
to demise, how it shoCild be given, 94. 

LIEN, 

fiict of non-payment of purchase money 
may be proved so as to give vendor 
a lien, 264 
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UFE ESTATE. See EerAis ros 
Lira. 

LIGHTS, 

right to, arise bj grant, preecripUoD, 

or presumption, 126. 
twenty* years enjoyment, under 2 & 3 

Will. 4, c. 7L.127. 
how a right to them may be presumed, 

460, 461. 
whether dimensions of them may be 

enlarged, 462. 
right to, may be lost by non-user, 463. 

LIMITATIONS, STATUTE OP, 
old law under the former statutes, 
183. 

same actions not within the new stat- 
ute, 184. 

right of entry sometimes lost by a des- 
cent cast, id. 

twenty years the common limit under 
8 & 4 Will. 4, c. 27, id. 187. 

twenty years under the assurance of 
tenant in tail, a bar, 164. 

has an effect in shortening the length 
of abstracts, 185. 

titles of honour and dignity not within 
the statute, 188. 

quit rents and rents service are now 
within the statute, id. 

arrears of rent recoverable within six 
years, id. 

Courts of Equity have often taken the 
shorter times fixed for the recovery 
of rights, 189. 

abolished non-claim under the statute 
^f fines, id. 

nature of claim and nature of title is 
to be considered where term is re- 
lied on, 190. 

stale claims discountenanced by the 
Courts, instances, 198. 

when inclosure award is wrongly 
made, length of time will not avail, 
204. 

presumptions made under the late act 
of3&4Will.4,c. 27..468. 

LIS PENDENS. See Judgment. 

LONDON GAZETTE, 
every copy considered as an original, 
322. 

LOTS. See Bargain and Sale, Pub- 
lic Auction. 

LUNATIC. See Incapacitated Per- 
sons. 



M. 



MANOR, 

cannot be created at this day, except 
by act of parliament, 123. 

MAPa SeeErmxNCE. 

MARRIAGE ARTICLES, 

loss of^ how they afiect a title, 201. 
certain words in, authorize limitations 
in the settlement, 415. 

MARRIAGE SETTLEMENT. See 
Articles of Settlement, Deed. 

points to be considered under, 287. 

clauses in, may be corrected by Court 
of Equity, 28a 

but not after long acquiescence, id. 

made under order of the Court, always 
ought to regard the issue, 280* 

case of two settlements made, the first 
marriage being void, the second set- 
tlement supported, id. 

if settlement vary from the articles, id. 

written evidence, not merely parol, 
required to support a settlement 
291. 

the words of limitation in the articles 
should correspond with the limita- 
tions in the, id. 

whether the consideration in, will suj^ 
port limitations to collateral, 292. 

power of sale in, to arise when other 
lands are settled to same uses, id. 

sale of lands which have been mortga« 
ged by tenant under the settlement, 
29a 

MARRIED WOMEN. See Feme 
Covert. 

deed acknowledged by a wife may be 
necessary upon a sale, although she 
has joined in a fine or deed upon a 
mortgage, 135. 

MEMORIAL, 
form of, for registry of a deed in Mid- 
dlesex, Appendix, 492. 

MERGER, 

of tithes in the land, may now take 
place under 6 & 7 Will. 4, c. 74, 
and 1 & 2 Vict. c. 64..122. 

an equitable entail in copyholds will 
not merge in a legal estate of free- 
hold, 148. 

common rules as to, larger term may 
merge in smaller if reversionary, 
but not if a remainder, 255. 

intervening term will not prevent 
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MERGER— coti^tntftfciL 

merger of two freehold estates, 
256. 

important sometimes as regards rale 
m Shelly 's case, and where cove- 
nants and conditions are to be pre- 
served, 256. 

of charges in the land, 257. 



MISDESCRIPTION, 

large discrepancies will avoid a con- 
tract, 14. 

where words " more or less" occur, 15. 

if there be wilful misrepresentation, 
no compensation is allowed, but 
purchaser may complete or not at 
his option, 16. 

palpable defects not the subject of 
compensation, 17. 

when made intentionally in conditions 
of sale, shall not bind a purchaser, 
although there be a condition tiiatl 
errors shall not vitiate the sale, 17. 

in fines or recoveries, remedied after 
possession for twenty or thirty years, 
209. 



MISTAKE, 

in date in a deed may be explained by 

parol, 265. 
recital in a deed may explain, id. 

MONEY, 

to be laid out in land, may be declared 
by the owner to be personalty, and 
might formerly be bequeathed as 
such, 115. 

to be laid out in land, wife's consent 
in Court to, 229. 

election of parties to take land for mo- 
ney, or money for land; 472, 473. ' 

MONTHS, 
in notes and bills, calendar months are 
used, calendar months more fre- 
quently meant in law than lunar 
months, 281. 

MORTGAGE. See Mostoao«b. 

in mortgage by deposit of copies of 
court roll, the admission of the mort- 
gagor should be given up, 70. 

of leaseholds in a register county for a 
term under twenty-one years ought 
to be registered, if possession and 
occupation do not go with the term, 
113. 

almost every proof necessary on a 
mortgage which is required upon a 
sale, 138. 

purchaser of an estate in mortgage 



must take it with limited covenants 
for title as in other cases, 139. 

interest of an estate in mortgage may 
be passed by agreement from the 
mortgagor, 138. 

the heir or devisee, purchaser of estate, 
bound to pay the mortgage debt, un- 
less he has made himself liable per- 
sonally, 139. 

operates as a revocation pro tanto, 
140. 

power of sale in mortgage deed, whe- 
ther to be executed with notice or 
not, 141. 

mortgagee of copyholds not always ad* 
mitted on the court rolls, 142. 

money should not be borrowed with 
notice of trusts, 243. 

how effected and operation of d, 
284. 

absolute covenants generally entered 
into by mortgagor, 285. 

power of sale in, generally after notice 
to mortgagor,' id. 

party selling under, should give evi- 
dence of default of payolent of the 
mortgage money, id. 

plan by which the purchaser may be 
saved any inquiry as to nbticey 
286. 

mortgagor in possession sometimes 
made tenant at a rent, id. 

where the money lent is trust money, 
it is sometimes useful to conceal 
that fact, id. 

trustees under 4 & 5 Will. 4, c. 29, 
authorized to lend money on Irish 
securities, id. 

but this power will be controlled by 
Court of Chancery, 297. 

attested copy is not good evidence of, 
347. 

what precautions desirable where it is 
discovered that the mortgagees are 
trustees, 422. 

an old sleeping mortgage of sixty 
years' date cannot be set against a 
purchaser, 469. 

deeds in the custody of the mortgagor 
not always evidence that the mort- 
gage has been satisfied, id. 

MORTGAGEE, 

allowed to purchase the mortgaged 
estate, 196. 

where he has been in possession twen- 
ty years, 447. 



MORTMAIN, 
lands being once held in, may fend er 
a title pefective, 260. 
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NEGATIVES, 
difficulty of proving no advene claims, 

447. 
what proof of, muat rest upon, 475. 

NEXT OP KIN, 
meaning of the word, 232. 

NON-CLAIM, 

d.tBculty of proving non-claim, 39. 59. 
title by, nbolished by the 3 & 4 Will. 
4, c. 27.. 189. 

NOTICE, 
wliere either party ia guilty of deky 

in completing, notice to be given, 2. 
of all detects need not be given by a 

vendor to a purchaser, 42. 
often a delicate question of what facts 

notice should be given, 44. 
under-lessee is generally held to have 

notice of the original grant, 90. 
in consequence of renewed and surren- 
dered leases, 111. 
deprives one who takes an equity of 

almost every advantage, 132. 
purchaser with notice can seldom avail 

himself of the plea of length of time, 

197. 
tliat money is likely to be misapplied 

by a trustee, involves a purchaser, 

239. 
of a voluntary deed, will not affect a 

purchaser for value, 271. 
indorsements on deeds often give notice 

of certain facts, 273. 
of judgment, decree, &c. will be bind- 
ing, although not registered, 318. 
purchaser should give notice to trus- 
tees or others of his purchase, 

367. 
effect of, in regard to judgments under 

3 & 4 Vict c. 82..397. 
registration is not, unless search be 

made, 400. 
reasons for rules establislied as to, 

402. 
consequences of neglect to inquire into 

facts, id. 
presumption of notice where no actual 

knowledge, 403. 
direct notice, consequences uncertain, 

id. 
will affect purchasers with, after great 

lapse of time, 404. 
in cases of land burdened with, as to 

charity trusts, id. 
no necessity always to give notice of 



assignment of a chose in action to the 
trustees, id. 

usually to be given on assignments of 
policies of assurance, 407. 

of a subsequent mortgage, will not 
bind the first mortgagee to convey 
to the second mortgagee when the 
first mortgage is paid, 408. 

actual or constructive, 409. 
act of parliament is, but not a local 

act, id. 
action or suit is, and also a decree 

to account, ^10. 
but not a final decree, id. 
Us pendens is, but it must be a suit 
prosecuted closely, id. 

where notice of incumbrances exist, 
efiect of covenant that property is 
free from incumbrances, 411. 

court rolls of a manor doubtful, whe- 
ther, id. 

to the agent, counsel, or solicitor, is 
notice to the principal, 413. 

to the agent, must be in the same 
transaction, id. 

knowledge in the agent is not alwajrs 
notice to the principal, id. 

purchaser may oHen be benefited by 
vendor omitting to give him notice 
of certain fiicts, 432. 

generally, that one has committed an 
act of bankruptcy is sufficient, with- 
out specifying the act, 414. 

whatever is sufficient to put a party 
upon inquiry, is, id. 

oflen given by exceptions in deeds as 
to incumbrances, 416. 

title deeds in the hands of a third per- 
son is notice of his claims, and the 
decision lately varying this rule, 
417, 418. 

warrant of attorney, what it is notice 
of, 417, 

of incumbrances implied fh)m a conver- 
sation, id. 

witness not held cognizant of the deed 
attested by him, 418. 

absence of receipt for purchase money 
usually indorsed on purchase deed, 
is prima facie notice of non-payment, 
id. 

of fraud^, from certain facts appearing 
in the deeds or on the abstract, 4l£ 
420, 421. 43a 

that mortgagees are trustees of money 
about to be repaid, what precaution 
ehould be taken, 422. 

general devise of real estates, of what 
it is notice, 42!^ 

of an act of bankruptcy, what is, id. 
425. 
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NOTICE— cwt/tnwi. 

in order to postpone a deed which is 
registered, it should be direct and 
express, 424. 

that property is occupied, is notice of 
the terms of the tenancy, 425. 

under-lessee held to have notice of the 
contents of the superior lease, id. 

exception to the above rule, 426. 

derived from schedule of deeds attach- 
ed to a deed of covenant for produc- 
tion of deeds, 4*30. 

of a prior voluntary sale, will not 
charge a purchaser for value, 433. 

to be binding, should reach a party be- 
fore be has paid his purchase money, 
434. 



P. 



PARCELS. See Compbhsation, In- 
demnity, Misdescription. 
identity of, is necessary to be proved, 
40. 208. 

how proved, 20S. 
if expressly included in a deed, can- 
not be excluded unless fraud or clear 
mistake proved, 263. 

PARISH, 

as to sales and purchases of work- 
houses and unions, 175. 

churchwardens and overseers empow- 
ered to hold lands as a corporation, 
id. 

books of the, how evidence, 338. 

PARLIAMENTARY SURVEYS. See 

EbCX«E8IASTIOAL Sv&VETS.^ 

PAROL EVIDENCE, 
whether an easement on or over land 
can be granted by, 456. 

PARTIES, 

where several appear without apparent 
reason, inquiry should be made, 273. 

PARTITION. See Posbbssion. 
of leaseholds, lessor's title should be 

shown, 149. 
title should be shown at the time of 

partition made, 150. 
may be made under inclosure acts, 

153. 
when made with .consent of parties, 

how it should be given, 159. 

PECULIARS, 
meaning of the term and jurisdiction, 
236. 



PEDIGREE, 

declarations and writing by relatives 
or by parties deceased, 355, 356. 

tradition and reputation and general 
notoriety allowed, 357. 

hearsay of servants and strangers not 
allowed in, id. 

judgment in Monckton v. Attorney- 
General, id. ; see Appendix, 493. 

should be proved, and ought not to rest 
on presumption, 402. 

PENALTY, 

equity will relieve against, and allow 
only the actual damage, 107. 

PENSIONS, 
of a public nature, how far they may 

be aliened, 257, 258. 
half-pay, how far assignable, 258. 
salaries of judges, compensation for 

office lost, id. 

PERPETUITIES, 
rules should not be offended in titles 

to freeholds, 59. 
what are and what are not, 60. 62. 

PERSONAL REPRESENTATIVE.— 
See Represent ATrvE. 
meaning of the word, 232. 

PERSONA LTY. See Charges, Chose 
IN ACTION, Executor. 

PEWS, 

what will give a presumptive title to, 
459. 

POPE'S BULL, 
what is evidence of, 836. 

PORTIONS. See Charges. 

POSSESSION. See Evidence, Pre- 
sumption. 

to be adverse between joint-tenants, 
coparceners, &c., must formerly 
have been gained by actual ouster, 
but not now, 150. 

seldom is adverse between landlord 
and tenant, mortgagor and mortga- 
gee, trustee and cestui que trust, 
190. 

adverse possession presumed between 
tenant in common after thirty-six 
years, 194. 

is prima facie evidence of properly, 
439. 

difficulty of proving quiet, 447. 

adverse not formerly to be presumed 
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POSSESSION— con/inue(2. 

between coparceners and tenants in 
common, ^c, id. 

POSSIBILITIES^ 

what may be devised, 230. 

formerly what mi|fht be assigned 

might be devised, id. 
which cannot be assigned, 231. 

POWER OP ATTORNEY. See Dbed. 

purchaser not compellable to take his 
conveyance by, 273. 

POWER OP SALE, 

in a mortgage, where notice should be 
given prior to sale, 141. 

plan adopted to prevent purchaser in- 
quiring whether due notice has been 
given, id. 

or of mortgaging, may arise by impli- 
cation, ^1. 

always inclades a power to mortgage, 
id. 

to arise upon other lands being settled 
to same uses, 292. 

POWERS. See Appoiirmirre, Lkambs. 

leases under, must be in conformity 
with, 103. 

it should be seen that no fine or re- 
covery has destroyed powers to be 
executed by tenant for life, id. 

whether alienation by tenant for life 
destroys his power, 104. 

estate granted under may be cut down 
if too large in some cases, 109. 

difference between trust and power 
where a sale is to be made to sup- 



ply a deficiency, 238. 
lould 



should be strictly executed ; estate 

does not always pass to donee of, 

250. 
until executed, estate descends to the 

heir, id. 
whether power may be exercised by 

donee afler alienation of the estate, 

254. 
power collateral to an estate tail to be 

executed at any indefinite time, 

good, id. 
when executed should not extend to 

J rive estates in perpetuity, 300. 
erence between a general power 
and power to appoint to certain spe- 
cified objects, id. 
what may be released or extinguished, 

id. 
vested in bankrupt for his own use, 
may be executed by assignee% 301. 



how to be exeented under the late 
Wills Act, 1 Vict c. 26, id. 
to be executed by will, signed and 
published, what is meant by this, 
902. 

PRE-EMPTION 

right to, may be waived after twenty 

years, 206. 
practice under acts of parliament 

where this right is given, id. 

PRESCRIPTION, 

rights altered by 2 & 3 Will 4, c 
100..36. 

as against spiritual or temporal corpo- 
rations, id. 

non dedmandOf whether it may now 
be pleaded under the 2 & 3 Will. 
4, c. 100..38. 

may be good, although the right has 
arisen since the 1 Rich. 1 (the time 
of legal memorv), 39. 

rights of way and easements are not 
to be defeated by showing the com- 
mencement witliin 20 years, id. 

rights of way, &c. as supported by 2 
&. 3 Wm. 4, c. 71..126. 

PRESUMPTION. See Liqibts, Wa- 

TKB, Wat. 
of right of way, &c., not to be made 

against a lessor on the ground that 

a lessee has permitted the way or 

easement, 127. 
the usual time for presumption of right 

or title has usually been twenty 

years, 169. 
favoured afler lapse of time by public 

policy, 194. 
difficulties as to whether things should 

be always presumed to l^ rightly 

done, 217. 
as to charges paid off, 223. 
that things done are rightly done, un« 

less the contrary appear, 437. 464. 
upon what grounds of belief or dis- 
belief it shall be made, 437, 43a 

446. 465. 473. 
as to a lost deed being duly stamped, 

439. 
easily made in favour of long posses- 
sion, id. 
some instances of, in peculiar cases, 

440. 
of a crown grant, and of a difpensa* 

tion from the crown, 441. 
of conveyance of outstanding estates, 

443,444. 
in case where mortgagee has been 

twenty years in possession, 447« 
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PRESUMPTION— conttntterf. 

of surrenders of terms and of assu- 
rances generally, 450 to 452. 

against the crown and against the 
church, when made, 456. 

Id relation to tithes, not so often made 
since the Tithe Commutation Act, 
458. 

to incorporeal hereditaments after 
twenty years, id. 
to title to pews, id. 

may be rebutted; no presumption 
made where alleged grantor could 
not make the grant, 460, 461. 

in pedigree cases, 463, 464. 

of survivorship and of death, 466, 467. 

as to payment of legacies, 467. 

made under the new Statute of Limi- 
tations, 466. 

presumption of title in mortgagee 
when twenty years in possession, 
447. 469. 

of satisfaction of the mortgage money, 
470. 

from informalities or omissions of in- 
dorsements on deeds, 471. 

of the intention of parties paying off 
charges on estates, 472. 

rule as to surrenders of terms laid 
down in Emery v. Grocock, 475. 

PRIORITY. See Eqvttable Iktebests, 
Judgment. 

as between purchaser who has not 
paid his money and the assignees of 
a bankrupt, 414. 

PROBATE. See Administratob, Ex- 
ecutor, Representative. 

difference between validity of prerog- 
ative and customary grants, 233. 

executor may do many things before, 
id. 

whether all must be prerogative or all 
consistory, to make out a representa- 
tion, 235. 

if goods in two provinces, two grants 
are requisite, 236. 

always evidence in conveyancing mat- 
ters out of Court, 313. 

copy of the ledger book is evidence, 
id. 

Court granting, decides what instru- 
ments shall be proved, id. 



PUBLIC AUCTIO?^, 
estate directed to be sold by, should 

not be sold by private contract, 

196. 
trustees not always compellable to sell 

byi253. 
duty, by whom it must be paid, 380. 



PUBLIC BOOKS. See Books. 

PURCHASR See Abstract, Evi- 
dence, PCBOHASEB. 

PURCHASE-MONEY. See Deed, Re- 
oeift. 



PROTECTOR OP SETTLEMENT, 
consent of, required where commis- 
sioners of bankruptcy bar by deed 
the bankrupts estate tail, 54. 
who shall be in certaia casesy 5^ 



PURCHASER. See Searches. 

is to run no risk, and not to accept a 
doubtful title, 8. 

not compellable to accept an indemni- 
ty, 10. 

sometimes may be bound to take com- 
pensation, id. 

entitled to have what they contract for, 
and not a substitute, id. 

may have compensation if estate be 
not of the annual value described, 
14. 

but trifling inaccuracies of description 
will not be regarded, id. 

not eoropellable to take long lease- 
holds for freeholds, 15. 

under this term are included mortga- 
gees and lessees, 18. 

may recover the expense of investiga- 
ting title, &c., where vendor cannot 
make a title, 19. 

should be careful, while title is under 
consideration, not to do anything by 
which objections to the title may be 
waived, 24. 

not bound to accept of a title to an 
easement although apparently en- 
joyed for twenty years, 39* 

often better kept in ignorance of claims, 
where he can only have an equita- 
ble interest, 44. 

does not commonlv inquire into every 
possible case of doubt, 48. 

may show that the vendor's title is 
imperfect even where he is preclud- 
ed from requiring it to be set forth, 
and thus avoid specific performance, 
90. 
of annuity or rent-charge, whether he 
may require to see &e grantor's ti- 
tle when he buys of the grantee, 
qutere, 128. 
may now devise estate conveyed to 

him after his will, 130. 
executor or ^administrator of parcha* 
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PURCHASER— «mfffiw<i 

fier bound to complete a contract for 

benefit of the heir, id. 
of an equitable interest, takea aubject 

to all other equities, 132. 
how he is considered in equity as to 

his risfhts, 183. 
with the legal estate protected, al- 
though resting on a forged title, id. 
when liable to have the mortgage debt 

charged upon bis heir or devisee, 

and when upon his personal estate, 

139. 
trustee, mortgagee, and tenant for life 

allowed to purchase, 196. 
trustee or agent before purchasing, 

should get rid of their fiduciary cha- 

racter, id. 
mav move to rescind the contract, if 

the title adduced be not satisftctory, 

198. 
must not have notice that money is 

likely to be misapplied, 239. 
of lands from heir or devisee, may hold 

free from claims of creditors, if he 

has no notice of breach of trust, 240. 
ahould always see the whole of a will, 

246. 
will not be affected although he buy 

with notice of a voluntary deed, 271. 
may be referred to where the oonrt 

rolls are, 324. 
what copies or extracts he may require 

and retain, 325. 
ahould inquire before he completes 

what incumbrances there are, and 

give notice of his purchase, 866. 
ahould see that an indorsement of his 

purchase is made on one of the 

principal deeds when title deeds are 

not given up, 367. 
when purchaser who has taken a cove- 
nant to produce sells again, what 

covenant he must give as to the 
deeds, 372. 
may enforce production of documents 

affecting the title by means of a 

bill in equity, 430. 
cannot always avoid latent defects and 

claims, 431. 
may oflen be benefitted by a vendor 

withholding notice of certain facts, 

432. 
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RECEIPT, 
when trustees are authorised to give 

discbarges for mortgage money, 242. 
power to trustees to give, often implied, 

243. 



but not given to trustees where parties 

entitled are few, 244. 
when no valid discharge can be given, 

title is objectionable, 245. 
indorsed on a deed, may be contradicts 

ed by parol, 264. 
not appearing indorsed on a deed, is 

notice that money is unpaid, 4 Id. 

435.471. 

RECri'ALS. See Dads. 

in decrees in Chancery, not always 
evidence, 817. 

in acts of parliament and in deeds 
thirty years old, d6a 

not to be absolutely relied on as evi- 
dence in all cases, 361. 

efiect of as evidence, 362. 

referring to old documents, what dionld 
be pro(duced,d64. 

of lease, and assignments of lease- 
hold, and of a lease for years, oflen 
presumed from, 442, 443i. 

RECOGNIZANCES, 
how evidenced, 320. 
may be satisfied and assigned to attend 
the inheritance, 321. 

RECORDS, 

bargain and sale enrolled is a, 281. 

courts of, what are, 319. 

quiere if acts of parliament are re- 
cords, 321. 

court rolls not in strictness to be con- 
sidered as, 323. 

collected under I &, 2 Vict c 94; 
new record office, 337. 

no copies of, can be required by a pur- 
chaser, 372. 



RECOTERIES, 

how they operate on estates tail, 46. 

what charges, rights, powers, or con- 
ditions are barred by, 48. 

bind by estoppel, 49. 

husband might formerly make a tenant 
to the pnecipe of his wife^s estate, 143. 

requisites to the validity of, and as to 
making a tenant to the praecipe, 
304.306. 

provisions for informalities in, under 3 
& 4 Will. 4, c; 74..305. 

as to 'voucher in, single, double, and 
treble, 305. 

where now recorded, and how eviden- 
ced, 306. 

may be sufiTered by a tenant in tail af^ 
ter a fine levied by him, 307. 

misdescription of parcels and parties 
in, remedied, SOiS. 
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RECOVERIES— conltfifitfi. 

not now necessary to inquire whether 
suffered in the Courts at Westmins- 
ter, 309. 

REGISTER ACTS, 

requisitions of the acts if property is 
in a reg^ister county, 113. 

London not within the act relating to 
the county of Middlesex, id. 

copyholds and leases at rack-rent not 
exceeding twenty-one years, where 
the occupation and possession go 
along with the lease, are excluded 
from the acts, id. 

in a mortgage of a lease not exceeding 
twenty-one years, assignment should 
be registered, id. 

rack-rent lease become a valuable 
lease, need not be registered, id. 

what evidence is afforded by registra- 
tion, 852. 

search in. register counties is still ne- 
cessary, 39d. 

differences in the provisions of the acts, 
id. 

deeids not registered, consequence of; 
wills within what time, 399. 

memorial of registration, id. And see 
Appendix, 491. 

property in city of London not subject 
to, id. 

crown leases, whether within the re- 
gister acts for Middlesex, 400. 

scarcely any case in which office 
should not be searched as to proper- 
ty within the district, id« 

registration is not notice unless the 
office be actually searched, 400. 424. 

registration of a deed which recites 
another deed, is not registration of 
the deed recited, 424. 

REGISTER OFFICE, 
for Middlesex, fees and office hours, 
40a 

■ • ■ 

REGISTER OP JUDGMENTS, 
CROWN DEBTS, DECREES, &c. 
See those different titles. 

REGISTER OP THE NAVY, 
how evidence, 238. 

REGISTER OF BIRTHS, BURIALS, 

&c. 
of births, baptisms, marriages, and 

deaths, how proved, 327. 
when copies of, made out officially, 

329. 
November, 1847. — 21 



time for registration of births, 6ic» 

329. 
non-parochial made evidence, 331. 
of the Fleet and others excepted, 
333. 

REGISTRATION. See Register 
Acts. ^ 

RELEASE, 

of mortgage debt not always the best 
discharge, 142. 

by mortgagor to mortgagee, if admit- 
ted of copyholds, id. 

to a party admitted to copyholds, vests 
property in releasee, id. 

of interests charged on realty to the 
terre-tenant without fine, 224. 

of bond and specialty d^bts remaining 
unpaid, should be given upon com- 
pletion of a purchase, 433^ 

RENEWAL See Leases, Surrbuder. 
caution necessary in regard to leases 
110. 

RENT. See Lease. 

what is the accustomed and best rent, 
99. 

under the old ecclesiastical statutes, 
rents reserved could not be increas- 
ed, 100. 

an improved rent may sometimes 
amount to an usurious loan. 111. 

grantee of, should require to see the 
title of the grantor ; but qu<ere when 
he buys as an assignee of the rent, 
128. 

arrears of rent recoverable only within 
six years, 187. 

RENTAL, 

when property sold is said to be of a 
certain annual value, it mast be 
proved, 262. 

RENT CHARGE, 
small rent charges are subject of eom- 

pensation, 12. . 
under the Tithe Commutation Act, 

119. 
may beupportioned under this act on 

particular lands, 120. 

RENUNCIATION. SeeTRivrEE. 

REPRESENTATIVE. See Executor 
AMD Administrator, Pbobate. 
where some of several executors are 
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REPRESENTATIVE— con*tii«cil. 

dead, how representation is to be 
made out, 233. 
whether he must deduce his title by 
prerogative or consistory grants, 
235. 

REPUTATION, 
may be evidence of a castom, 65. 

RESERVATION. SeeGsAirr. 

ROAD. See Wat. 
right of, cannot be established as 

against a purchaser by showing its 

existence for only twenty years or 

upwards, 39. 
may arise by grant express or implied, 

or by prescription, 126. 
right of, under 2 & 3 Will. 4, c. 71, 

id. 



a 



SALE. See Abstract, Evidbrcx, Pur- 

CHAJiB, TiTLB. 

SATiaPACTION. See Coptholds, 

JUDQMSMTS, RBCOOmZAlfCES. 

SEARCHES. Sec Court Rolls, Jvdg- 

MBRTS, RboISTER AcTS. 

necessary to be made before complet- 
ing a contract, 382. 

for incumbrances, what should be made 
in different cases, id. 

acts of 4 & 5 Will. & M. c. 20, and 
7 & 8 Will. 3, under which judg- 
ments were docketed, id. 

for judgments, decrees, &c. where 
made, 385. 

memoranda of judgments, &c. to be 
renewed every five years, 387. 

crown debts since 1838 to be found at 
the Common Pleas Office, 389. 

under the acts of I & 2 Vict c. 110 
and 2 Vict. c. 11..391. 

fbr crown debts, not confined to five 
years as with judgments, 392. 

fbr crown debts where to be made, fees 
and office hours, 893. 

at the Insolvent Debtor's Office, 400. 

at Bankrupt Office for twelve months, 
id. 

court rolls, generally searched for 
twenty years, 411. 



SECOND A R Y EVIDENCE. 

COPIBS, EviDBKiCB. 



See 



SPECIFIC PERFORMANCE, 

where one part of the property purcha- 
sed is not complicated with the rest, 
specifie performance decreed with, 
16. 

if one part is material to enjoyment of 
the rest, no specific performance 
will be decreed to any part, id. 

STAMP, 

whether re-execution after alteration 
of a deed renders a new stamp ne- 
cessary, 272. 

when agreements and deeds may be 
stamped after execution, 274. 

difierence in penalty for stamping 
where there is no stamp and where 
there is a wrong one, id. 

common cases of mistakes made as to 
stamps in deeds, 275. 

difference in the act as to moneys se- 
cured fbr insuring a life, in a roortr 
gage, and in annuity deeds, 276. 

upon a lease where made in considera- 
tion of a premium paid, 282. 

if a document is unstamped, no second- 
ary evidence can be given of it, 
346. 

a lost document may be presumed to 
be stamped, 346. 439. 

STATUTE OP LIMlTATIONa See 
LiMrrATioN. 

STATUTES AND RECOGNIZAN- 
CES, 

how evidenced, 320. 
mtiy be satisfied or released, and as- 
signed to attend, 321. 

SUPERSTITIOUS USES, 

who is entitled when such dispositions 
are void, 260. 

SURRENDER. See Mbrobr. 

of superior lease not to affect deriva- 
tive leases under 4 Geo. 2, c. 28.. 
109. 

doctrine o( very similar to merger, 
but surrender is generally effected 
by the act of the parties, 295. 

implied by acceptance of a new estate 
inconsistent with the old estate, 296. 

of estates creating incumbrances should 
be made, 433. 

presumption as to terms of years, 450. 

SURRENDER OP COPYHOLDS, 

where no custom exists of barring en- 
Uils, they are barred by surrender, 
66. 
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SURRENDER OF COPYHOLDS— 

continued. 

to the uses of a will, rendered unneces- 
sary where parties died afler July, 
1815, by the 55 Geo. 3, c. 192..69. 

may by custom be made out of Court, 
70. 

SURVEYS. See Ecclesiastical Svr- 

YKTS. 



T. 



TENANT FOR LIFE. See Bctatb 

WOBr LiFB. 

allowed to purchase the estate of 
which he is tenant for life, 195. 

bound to keep down the interest of a 
charge, 223. 

entitled to the custody of title-deeds, 
366. 

TENANT IN TAIL. See Estate Tail. 
when charge paid off by, 223. 

TENANT FOR YEARS. See Lease- 
HOLDS, Leases. 

TENANTS BY ENTIRETIES. See 
Estates bt Emtibeties. 

TENANTS IN COMMON, 

where a fine or recovery is levied or 
suffered by cither husband or wife, 
only a moiety afiected, 144. 

adverse possession may now be presu- 
med under the 3 & 4 Will. 4, c. 27, 
447. 

TENURE, 
of lands in England presumed to be 
freehold except in Kent, 25. 

TERM OF YEARS. See Leaseholds, 
Fbbsumption. 

are considered as part of the inherit- 
ance, 115. 

owner may declare that a term attend- 
ant shall be a term in gross, id. 

created by commissioners under inclo- 
sure acts, have precedence of other 
estates, 1.55. 

attendant on the inheritance, rules as 
to, 452. 

TERRIERS, 

what they are, and what is the proper 
custody of them, 343. 

TIME. See Limitation, Statute of. 
may be of the essence of the contract, 2* 



meaning of the word "months," id. 
twenty years may cure many defects 

arising from breach of trust, &c. 

197. 

TITHE COMMUTATION ACT, 

remarks upon certain clauses in, 119. 

agreements may be mad6 that a quan- 
tity of land shall be given for tithes, 
120. 

copy or extracts of agreement under, id. 

parochial boundaries may be determin- 
ed under this act in certain cases, id. 

rent charges may be apportioned under 
particular lands, id. 

TITHE-FREE LANDS, 
very early title required to be show n 

32. 
exemption to be shown, id. 
lands having belonged to the larger 

monasteries, id. 
by modus, what evidence is necessary, 

35. 
composition real to be proved by the 

deed, 36. 
whether a layman may prescribe in 

non deoimando without regard to the 

lands being originally exempt, 3d. 



TITHES, 
prescriptive payments and presump- 
tion of title to, altered by the 2 & 3 

Will. 4, c, 100..36. 
title to, should commence with original 

grant or letters-patent, 108. 
right to tithes abolished by the Tithe 

Commutation Act, 6 & 7 Will. 4,c. 

71..119. 
distinction between a portion and par- 
cel oi tithes, 121. 
intermediate title between original 

grant and modern title need not be 

produced, 120. 
should be specified by name in fines 

and recoveries, but will pass in a 

deed under the word hereditameuti?, 

12L 
will not pass under a description of 

the. land, and all appurtenances, do 

not merge in the land prior to the 

6 & 7 Will. 4, c. 74..id. 
when sold as of a certain annual value, 

must be proved by terriers, &c. 122. 
not extinguished under Inclosure Act 

until award executed, 160. 
in lay hands are privileged as tithes in 

ecclesiastical hands with regard to 

time, 188. 
distinction between prescription ancl 

presumption of title, 455. 
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Trrms S eo m OnwJL 
whether deed of eeveTaiiee from the 
rectory impngrmtie ibookl be pro- 
daced, 457. 



TITL6. See Awnuor, ETiDCMn. 
flboold be invesliffated prior to oflering* 

iwopertj for atle, 6* 
alwajv premuned that a Yeiidor eaD 

make oat a good title, 8. 
right of property and preeent po eaco - 
•ion ahoald be diown to be ia the 
parchaaer, id. 
but eaCate at time of aale need not be 

tested in the porchaaer, 9. 
bnt vendor may be aometimea called 
on, to vest the estate in himself be- 
fore be conveys, but this was not aJ- 
waya desirable, 9. 
tithes, qoit rents, and land tax, not 

deemed incombrances upon, 10. 
difierence whether to be made in evi- 
dence upon a purchase or a mort- 
gage, 18. 

purchaaer may recover the expense of 
investigating, when vendor cannot 
make a good title, 19. 
reference of title to the Master, when 

made, 21. 
vendor may be compelled to produce 
all deeds, papers, &c upon a refer- 
ence to th^ Master as to, 22. 
purchaser should be careful not to 
waive objections as to title, while it 
is under consideration, 24. 
courts of law will take notice of equi- 
table objections, 20. 
usually carried back sixty years, 26. 
undisturbed possession may form a title 

without any deeds, id. 
forty years* title not sufficient, 27. 
should not be carried back too far, 

id. 
what instruments best form the root 

of a, 29. 
titles under the crown should com- 
mence with the crown grant, 31. 
titles under some acts of parliament, 
as land tax acts, exempt vendors 
from necessity of making a sixty 
years' title, 40. 
vendors sometimes required to produce 
all the title deeds in his possession, 
but not to abstract them, 41. 
depending upon destruction of contin- 
gent estates, is marketable, 59. 
title to be produced upon sale of lease- 
holds, 87. 
generally, the lessor's title should be 
shown, 88. 



sot where held under a bidiop, or well 
known corporation, 89. 

where the purchaser is preclndod from 
requiring the freehold title, if he can 
show that the title is imperfect, he 
may refose to complete, WK 

equitable, not marketable without the 
le^l estate, 129. 

considered in reference to the extent 
of ownership, 138. 

double titles required, in -what cases, 
14a 

made in pursuance of order of Coort of 
Cfaanceryf 176. 

practice as to opening biddings on a 
sale, id. 

doubts on, with reference to time elap- 
sed, and the Statute of Limitations, 
178. 

sixty years is still the common period 
for showing, id. 

reasona for uie rule of a sixty years' 
title, 179. 

case before the Vice Chancellor where 
a forty years' title was shown but . 
not admitted, id. 

should ne?er begin with the possession 
of the present owner^ 180. 

length of time for which title is to be 
shown, often varied by conditions of 
sale, and agreement for purchase, 
id. 

case before Lord Chancellor Broug- 
ham, 18S2, as to sixty years' title, 
180. 

old law under the former Statutes of 
Limitation, 183. 

the crown and ecclesiastical persons 
and property not within these Sta- 
tutes of Limitation, id. 

some actions not within the new Sta- 
tute of Limitatious, 184. 

right of entry sometimes lost by des- 
cent cast, id. 

vendor must make out the best he can, 
and if not satisfactory, the purcha- 
ser may move to rescind the con- 
tract, 198. 
loss of deed of original lease will not 

make it unmarketable, 201. 
loss of lease for a year not important 

after twenty years, id. 
loss of marriage articles, difficulties 

arising from, id. 
where one assumes to act as trustee 
or executor, not being such, the title 
becomes doubtful, 2HA. 
right of pre'Cmption may be waived 

after twenty years, id. 
under tortious conveyances, 209. 



INDEX. 



2^5 



TITLE— con|fnti€il, 

founded on pedigrees and descents, 
211. 

where no valid discharge can be given, 
title is objectionable, 245. 

when legal estate is outstanding, in- 
vestigation of two inheritances is 
often requisite, 250. 

property stated by contract to be of a 
certain annual value, it must be prov- 
ed, 262. 

derivative estate, how affected when 
original estate is determined, 293. 

loss of an important deed renders a ti- 
tle unmarketable, 346. 

should be investigated befoi^ sale by 
a vendor, 378.. 

twenty years will not give a market- 
able title, although it may give a 
presumptive title, 459. 

depending on the presumed satisfac- 
tion of a charge, is not marketable, 
470. 

TITLES OF HONOUR AND DIGNI- 
TY. 

not within the Statute of Limitation, 

188. 



TRUST. See Tnvarvm, 

power of devising trust estates, 237. 

where levied to several, and the heirs 
of the survivor, id, 

difference between power and trust, 
where sale is to be made to supply 
a deficiency, 298. 

when trust estates pass under a devise, 
246. 

implied as well as constructive trusts 
are within the 4 & 5 Will. 4; c. 23, 
248. 

cannot vest in one as trustee against 
his consent, except as heir, id. 

conveyance of trust property to new 
trustees, several modes of, accord- 
ing to the nature of it, 252. 

often assigned or conveyed by indorse- 
ment, 252. 

estate to trustees to preserve, is a vest- 
ed estate, 256. 

liable to judgments under 1 & 2 Vict, 
c. 110..320. 

when executory, may be carried into 
effect differently according to the 
nature of the instrument, 415. 



TITLE DEEDS, 
where to be produced, 1. 
when the purchaser's solicitor should 

himself compare the abstract, and 

when employ an agent, 5. 
vendor cannot refer the purchaser to 

any place where the deeds arc, id. 
vendor required to answer whether he 

has produced all the deeds in his 

possession, 41. 
not bound to abstract all early deeds, 

the want of, would not now form an 

objection to a title, 26. 211. 
where destroyed after the abstract has 

been examined, the title cannot be 

marketable, 349. 
owner of property and tenant for life, 

entitled to custody of, 966. 
who should covenant to produce, when 

property is in settlement, 868. 
in what cases a vendor may retain 

them, 370. ^ ^ x.'n 

production of, may be enforced by bin 

in equity, 430. 

TORTIOUS CONVEYANCES, 
titles under, 200, 210. 

Treason. See attainder, Fokfbi- 

TVRB. 



TRUSTEE. See Trust. 

devise of the le^l estate by, 130. 

case of trustee m possession claiming 
against cestui que trust, 102. 

may buy from his cestui que trust un- 
der certain circumstances, 195. 420. 

when one assumes to act as such 
without real right, the title becomes 
subject to a doubt, 204. 

appointment of, how to be made, 237. 

who is an assignee of a trust estate, 238. 

when all should join, id. 

when authorized to give discharges for 
mortgage moneys, 242. 

investment of the trust moneys, when 
it may be made to save responsibility 

power to give receipts often implied, id. 

but not where parties entitled are few 
in number, 244. 

where no valid discharge can be given, 
the title is objectionable, 245. 

declining to act, should renounce from 
the beginning, 248. 

should not decline to sign a formal re- 
nunciation, 249. 

whether he may begin to act at any 
time, if he has not renounced, qu. 

how appointed under powers in deeds, 

251. 
what constitutes breach of trust in, 

252. 
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TRUSTEE— conrtnu^rf. 

bankruptcy of» constitutes anfitnen to 
act, id. 

appointment of, often indorsed on 
deed, 253. 

not desirable to have a sole trustee, id. 

not compellable always to sell by pub- 
lic auction, id. 

should not be charged, in order to car- 
ry out some breach of trust, 422. j 

TURNPIKE ACT, GENERAL, 

sales and conveyances under, 172. 

powers of disposing of lands not re- 
quired for the purposes of the act, 
173. 

money borrowed on security of turn- 
pike tolls, id. 

oraers and proceedings under, entered 
in a book and kept by the clerk, are 
evidence, id. 

in purchases made for roads, mines are 
reserved to owners, 174. 



U. 



USURY, 
sometimes in the nature of an 
ed rent. 111. 

V. 



VENDOR. See Abstract, Etideicc:-! 

PuaCRASER, TnxB. 

sometimes required to produce all 

]y deeds in his possession, 41. 
should not keep back from purcbas 

what will seriously affect the vala^^ 

of the property, 42. 
sometimes required to reveal what hm«l 

better be kept secret, id. 
should not, where leaseholds are 9dI<1 

by executors, apprise the purchaser 

that debts are all paid, 43. 
legal estate does not now descend oca 

the heir after contract to selly 

130. 
compellable to procure documents, to 

authenticate abstract, to which the 

purchaser may become entitled, 

325. 



UNDER-LEASE, 

undcrlessee has notice of contents of^ 
original lease, 90. 

if a lease purchased turned out to be 
an under lease and subject to a lar- 
ger rent, contract may be avoided, 
91. 

what is evidence of a rent being ap- 
portioned, 92. 

wiien purchased by the freeholder, 
what precautions necessary, 93. 

when surrendered for the purpose of 
renewal, are not extinguished under 
4 Geo. 2, c. 2S..id. 

preserved, although superior lease sur- 
rendered to be renewed, 109. 

how affected, when the original lease 
is determined, 293. 

USES. See Deeds, Fines. 

conveyances of property to the uses of 
a settlement, vary according to the 
intention of the parties, whether to 
vest or not to vest the legal estate, 
252. 

revocation of old uses may be implied 
from, the appointment or declaration 
of new uses, 292. 

power to sell, upon other lands being 
settled to the same uses, id. 

intention will often govern the limita- 
tion of a use, 303. 

first use under a fine and deed is execu- 
ted, id. 



VOLUNTARY CONVEYANCE, 

volunteer under only an equitable title 

is subject to all other equitiesi, 

132. 
may become a valid deed in the hands 

of a purchaser for value from a vol- 
, unteer, 270. 
what considerations save a deed from 

being voluntary, id. 

W. 

WARRANTY. See Excharoe. 

WARRANT OP ATTORNEY, 
may be a charge on a church living, 

259. 
what it is notice of, 417. 

WASTE. See Ikclosure. 

WAY. See Road. 

right of, cannot be established as 

against a purchaser, by showing its 

existence only for twenty years and 

upwards, 39. 
may arise by grant express or implied, 

only prescriptive, 125. 
right of, for twenty years, under 2 & 

3 Will. 4, c. 71..126. 
may be lost by non-user, even of two 

or three years, 463. 
public rights not so easily concluded 

as private rights, id. 
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act of 1 Vict. c. 26, allows devises of 
copyhold and customary lands to be 
made, 72. 
of copyholds are to be entered on the 

court rolls, id. 
no person under twenty-one years to 

make a will, id. 
appointments made by will are to be 

executed as common wills, id. 
a general devise may include copyholds 

and leaseholds, 73. 
gifts to attesting witnesses are void, id. 
words in a will ** dying without issue," 

how to be construed, id. 
now revoked by marriage, id. 
effect of words, in case he should die 

without issue, 75. 
revocation of, as pointed out by the late 

act, id. 
patent and latent ambiguities in, id. 
reference to a testator^s circumstances 
to explain a devise, has been some- 
times allowed, 76. 
difierence in this respect as to person- 
alty, id. 
parol evidence as to the testator*s in- 
tention, in regard to the executor's 
right to the residue, the identity, 
and legitimacy of certain parties, 
77. 
inoperative devises may be supported 



as against the heir by cases of elec^ 
tion, 78. 204. 
where a devisee attests a will as wit- 
ness, 205. 
what may be devised under the late 
Wills Act, 230. 

probates of and administrations often 
granted by the wrong court, 233. 

distinction between validity of prero- 

* gative, and consistory grants, id. 

the whole will should be seen, 246. 

of real estate, not required to be prov- 
ed, 312. 

copy of the ledger book is evidence, 
313. 

if several testamentary papers, the 
Court of which probate issues de- 
cides which shall be proved, id. 

Courts out of Equity decide upon which 
shall have effect, 314. 

attestation of, under 1 & 2 Vict. c. 26, 
id. 

whether idiots and lunatics may be 
witnesses of, 314. 

revocation of, 315. 

under the 1 Vict c. 26, are to be en- 
tered on the court rolls, as to copy- 
holds, 412. 

JWINDOWS. See Lights. 

I 

WORDS. See Constructioit. 
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